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The Committee on J udiciary met at 1:30 p.m. on Wednesday,
March 16, 2003, in Room 1113 of the State Capitol, Lincoln,
Nebraska, for the purpose of conducting a public hearing on
LB 506 , L B 7 60 , LB 143 , L B 377 , LB 2 92 , and LR 26CA .
Senators present: Patrick Bourne, Chairperson; Ray Aguilar;
Ernie Chambers; Jeanne Combs; Mike Flood; Mike Foley; and
Mike Fr i e nd . Senators absent: Dwite Pedersen, Vice
C hairp e r s o n .

SENATOR BOURNE: Welcome to the Judiciary Committee. This
is our 22nd day of committee hearings. We have six bills on
the agenda today. My name is Pat Bourne. I'm from Omaha.
To my left is Senator Friend from Omaha, Senator Aguilar
f ro m Gr a nd I s l and . Our committee clerk is Laurie
Vollertsen. Our legal counsel is Jeff Beaty and S enator
Chambers from O maha as well. I will introduce the other
members as they arrive. Please keep in mind that from time
to time during the a fternoon senators will come and go,
conducting other legislative business or introducing bills
so if they happen to leave during your testimony please
don't take that personally. They' re simply conducting other
business. If you plan to testify on a bill we' re going to
ask that you use the two on-deck chairs where that gentleman
is signing in. We want you to sign in in advance and print
your information so it's readable and can be e ntered into
the permanent record. Following the introduction of each
b il l I ' l l a sk f o r a sho w o f h a nd s t o see ho w ma n y p eop l e
plan to te stify on a particular measure. The introducer
wil l g o f i r st . We ' l l have p r opo n en t t es t i m o ny , opp o n e n t
t es t i mony , t hen w e' l l t ake neu t r a l t est i m o n y a n d c l os i ng i f
the senator desires t o do so. W hen yo u come for ward to
testify, please clearly state and spell your name for the
record. Al l of our h earings are t ranscribed and your
s pel l i .n g o f you r n a me w i l l he l p t he t r a ns c r i be r s i m mensel y .
Due to the large number of bills heard here in the Judiciary
Committee we do utilize a timing system. The senator
i n t r o d u c i n g a b i l l wi l l ge t f i ve mi nut e s t o op e n , t h r ee
minutes to close if they c hoose t o do so . All o ther
testifiers get t hree m inutes to testify exclusive of any
q uest i o n s t he co mmi t t e e may a s k . The b l ue l i gh t wi l l g o on
at th r e e mi nu t e s . Th e ye l l ow l i gh t wi l l come o n a s a
one-minute warning, and then when the red light comes on we
ask you t o conclude your t estimony. The r ules of the
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Legislature state that cell phones are not allowed so if you
have a cell phone on your person please make sure the ringer
is d i sa b l e d . We a l so wi l l no t a l l ow y o u t o r ea d s o meone
e lse ' s t est i m o ny . I f y ou ha v e a l et t er t ha t you w o u ld l i ke
t o sub mit we wi l l g l ad l y t ake t ha t a nd e nt e r i t i n t o t he
r ecord but we won't allow you to read t hat . With tha t ,
we' ve been joined by Senator Flood from Norfolk and Senator
Combs f rom Mi l l i ga n . The f i r st b i l l on t he ag en da i s
LB 506. Senator Erdman to open on that bill. Welcome.

LB 5 06

SENATOR ERDMAN: Thank you, Senator Bourne, members of the
Judiciary Committee. My name is Philip Erdman. I represent
the 47th Legislative District. I 'm here to int roduce
LB 506. LB 506 would change the state's method of execution
from electrocution to l ethal injection. Toda y of the
38 states that have the death penalty, Nebraska is the only
state th a t uses el ectrocution as t h e so le me thod of
execution. I have worked with the Attorney General's Office
in bringing LB 506 to you today and there are
representatives here from the Attorney General's Office who
will testify. LB 506 is similar to LB 526 and in troduced
last session and LB 2 introduced during the special session
in 2002. As I said, there w ill b e later t e stimony to
address some of the technical and legal aspects of the bill.
However, I ' d l i ke t o summa r i z e LB 506 b r i e f l y f o t he
committee. First, if LB 506 is passed, those current y on
death row w ould have one opportunity within 30 days of its
effective date to choose between electrocution and lethal
injection. If an inm ate does not choose a method, death
will be by lethal injection. Court s i n sev er a l
j u r i s d i c t i ons h ave h el d t hat pr o v i d i ng a ch oi c e i s
const i t ut i ona l . Th i s wou l d app l y t o t he e i gh t p eop l e
currently on d eath row an d anyone else sentenced to the
punishment of death prior to the effective date. In cas es
where t he i nd i v i du al i s b ei ng pun i s h e d f o r a c r i me t h at i s
committed before the bill's effective date but is sentenced
after its effective date the pe rson must choose between
lethal injection or electrocution within 30 days after the
sentence is af firmed by the Nebraska Supreme Court. This
would i n c l u d e i nd i v i du a l s who c om mi t cr i mes be f or e t he
effective date of the act but whose sentence is pending or a
resentence has been granted as of the effective date of the
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act. Again, if the individual fails to choose, lethal
injection will be the mode of punishment. Finally, in all
cases where the crime is committed on or after the effective
date of the act the method of execution will be lethal
injection. In other words, going forward Nebraska will rely
on lethal injection as its method for applying the death
penalty. However, if either the Nebraska Supreme Court or
the United States Supreme Court declares that either
electrocution or lethal injection unconstitutional the bill
provides that the remaining st atutory mod e will
automatically be applied. I think that by providing this
option we can assure that a single court action related to
the mode of execution does not immediately invalidate
Nebraska state law. The remaining changes made by the bill
are generally clean-up in nature to reflect c hanges,
procedures, and department names. I wo uld like to talk
briefly about why I think we should take this action.
First, there is a constitutional question of whether
electrocution is unconstitutionally cruel an d unusual
punishment and in violation of the United States and
Nebraska constitutions. Violation of the Eighth Amendment
of the United States Constitution and Article I, Section 9
of the Nebraska Constitution. While I' ll leave th e
technical discussion of the constitutional questions to
others testifying today from a n onlegal prospective it
appears that since Nebraska is the last state to use
electrocution exclusively it becomes likely that a court
might rule Nebraska's statute unusual and in violation of
the state or federal constitution. B eyond t he issue of
constitutionality, I think we should look at current trends
in other states on this issue. O f the 38 states that now
have the death penalty, there are five methods of execution
used: lethal injection, electrocution, hanging, lethal gas,
and firing squad. Of the 38, ten have electrocution and of
those ten, nine have lethal injection as an a lternative
method with Nebraska as the lone exception. F ive of the
38 states have both lethal gas and lethal injection. Three
of the 38 have hanging and lethal injection while another
three have firing squad and lethal injection. The remaining
18 states have only lethal injection. Therefore, 37 of the
38 states that have the death penalty have lethal injection
as a m ethod of e xecution with the sole exception of
Nebraska. I n summary, it's time for Nebraska to change its
method of execution from electrocution to lethal injection.
If Nebraska is going to have the death penalty and a
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majority of Nebraskan citizens believe we should, it s up
to the L egislature to a ct to avoid p o tential problems
created by the fact that Nebraska is the only state solely
relying on electrocution. Th ank you and I'd try to answer
a ny ques t i o n s y o u may h a v e .

SENATOR BOURNE: Thank you. Are there questions for Senator
Erdman? S e e i n g n o ne , t ha n k y o u . (S e e a l s o E x h i b i t s 1 , 2 )

SENATOR ERDMAN: T ha n k y o u .

SENATOR BOURNE: Can I have a show of hands of those here to
t es t i f y i n sup p o r t o f t h i s b i l l ? I see one , o h exc u se me ,
t wo . Tho se i n opp o s i t i o n? I see f i v e . Tho se n e u tr a l ? I
see one. Wo uld the first proponent come forward and I
assume you' ve s ' gned i n .

J . K I R K BROWN: Yes .

SENATOR BOURNE: Okay . Were you going to use the on-deck
area? W e l c o me.

J. KIRK BROWN: Mr. Chairman, members of the committee, my
name is J . Kirk, K-i-r-k Brown, B-r-o-w-n. I'm cur ently
the solicitor general for th e Ne braska Department of
Just.ice. Over the las t 20 years I have represented the
state of Nebraska in death penalty litigation in the state
and federal courts. And I appear here today to testify in
favor of LB 506 at the request of the Governor and with the
approval of t h e Attorney Ge neral. As I ha ve testified
p reviously in favor of the goal of LB 506, first in th e
special session and again in support of L B 526 n the
2003 session, I will not attempt to repeat that t est.imony
today but will atte mpt t o update the co mmittee on
developments on this issue since my last t estimony and
ultimately answer any q uestions the committee may have on
this question. The Nebraska Legislature has determined that
death should be a potential punishment for the worst of the
first-degree murders c ommitted in this state. It is also
t he r e s p o n s i b i . l i t y o f t h i s bo dy t o au t ho r i ze and d i r ec t t he
Nebraska Department of Correctional Services with respect to
t.he method or methods by which a court-ordered sentence of
death is to be enforced by that department. The sole method
of execut.ion now authorized by this body i s ele ctrocution.
Electrocution has b een the legislatively chosen method of
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execution xn Nebraska since the early 1900s. LB 506 would
alter the m ethod of execution from electrocution to lethal
injection. Lethal injection is currently the m ost c ommon
method for enforcing a sentence of death employed by other
s tates and the federal government. T he Go vernor and t he
Attorney General support LB 506. From a legal standpoint,
for many years the state and federal courts summarily found
c onst i t u t i on al cha l l eng e s t o e l ect r ocu t i on t o be wi t hou t
merit. However, recently the cost to the state of Nebraska
of defending electrocution has increased dramatically. Both
Otoe County and Scotts Bluff Counties have been required to
conduct. extensive trial level hearings as a result of
constitutional challenges to el ectrocution raised by the
defendart. Requests for similar hearings have been made by
defendants in the pros ecutions of the No rfolk bank
robberies. In 2003, the Nebraska Supreme Court did not rule
upon the constitutionality of electrocution but noted that
certain U.S. Supreme Court rulings may c all t hat into
question. The constitutionality of electrocution wil l be
before the N ebraska Supreme Court again in State v. Care
Dean Moore which is scheduled to be argued in May o f this
y ear . An d i n t h e f ut u r e , we ex p e c t s i mi l ar cha l l en g e s i n
m ost, if not all, potential capital cases. At this tam e ,
Nebraska has electrocution as its sole means of enforcing a
death sentence. Nine of 40 jurisdictions having death
penalties have e lectrocution as an alternative method of
enforcing a death sentence. The Supreme Court of the United
States last considered electrocution as a meth od of
execut i o n i n 1 890 a nd f oun d i t co nst i t u t i on a l . I n r ec ent
years, it has declined on several occasions to take up t he
question of r econsidering its decision on electrocution.
However, recent, decisions on other Eighth Amendment ssue s
at least make a legitimate argument or make it possib'e for
defendants to assert a legitimate argument that
electrocution may be unconstitutional.

SENATOR BOURNE: Could you conclude, Mr. Brown?

J. KIRK BROWN: W hat":

SENATOR BOURNE: Your time has expired.

J. KIRK BROWN: Yea h. LB 50 6 provides yet another humane
mechanism for enforcing a court order of a sent ence of
death. The adv antage of lethal injection is it cannot be
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argued to be unusual in the United States at this time a nd
therefore we believe would significantly reduce the r sk of
t hi s L e g is l a t ur e ' s ch o se n method o f execu t i o n be i ng f ou nd
u ncons t i t ut . i o n a l .

SENATOR B OURNE:
S enator C hambers .

SENATOR CHAMBERS: Mr. Brown, are you aware of any areas of
the law w here the Nebraska Supreme Court has chosen not to
follow the majority authority in the country on a particular
l ega l i s s ue ?

J. KIRK BROWN: Well, I guess what other jurisdictions do
outside of the pronouncements of the U.S. Supreme Court are
simply, I mean, are persuasive rather than binding so I
don't know t hat I' ve made a comprehensive study of that.
C erta i n l y , t he y w e i g h w ha t o t h e r j ur i sd i ct i on s a re do i n g a n d
how they' ve ruled in making their decisions.

SENATOR CHAMBERS: Well, I know of a number of cases where
the court said exactly what you stated in ruling contrary to
what is cal led the weight of authority. B ut this is the
question that I was going to ask and you anticipated i . No
m atter what. other courts have ruled in te rms of a cour t
saying, if a new method of execution were put into place,
that could legally be a pplied to those who ha d be en
sentenced t o di e wi t h a d i f f er e nt m e t h o d o f e xec u t i o n p r i o r
to the introduction of the new one. Regardless of how many
courts ruled that way the Nebraska Supreme Court could rule
otherwise, couldn't it'?

J . KIRK BROWN: Well, cer tainly, with re spect t o the
question of Nebraska law or the requirements of the Nebraska
Const i t u t i on t he y cou l d . I do n ' t kn ow t ha t t h ey ' re a t
li.berty to second-guess...if it was r aised a s a federal
constitutional issue t h ey'd be bound by U.S. Supreme Court
precedent. But as a matter of state law they would be free
to rule as they desire.

SENATOR CHAMBERS: My final question after that long series
t hat I p ut yo u t hr o u gh ( l aug h ) . Yo u know, we ' ve gon e
through some things in tne past (laughter). If a state has
a death penalty and t his might seem like a rhe torical
question, there is not hing w h ich requires that any death

Thank you. Ques tions for Mr. Brown?
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penalty actually be pronounced in any case, is there?

J . K I RK BROWN: I f you z qu e s t i on i s , i s t he r e an y t h i n g un d e r
Nebraska law that m akes a death p enalty mandatory, the
answer to that would be no.

SENATOR CHAMBERS: Thank you. That's all that I have.

SENATOR BOURNE: Further questions? Seeing none, thank you,
M r. B r o w n .

K IRK BROWN: Ok a y .

SENATOR BOURNE: Next tes tifier i n support? No other
testifiers in su pport? The first testifier in oppositicn
and again we' re going to make use of the on-deck area so i"
you' re opposed to the bill, please make your way forward to
these two on-deck areas and sign in. Thank you. Welcome.

ERIC ASPENGREN: (Ex hi b i t 3) Se na t o r s a nd Se na t o r Bou r ne ,
I ' d l i k e t o t ha nk y ou f or hav i n g m e h e r e . My n a m e i s Er i c
A spengren. I represent Nebraskans Against the Deat h
Penalty. We a re primarily a membership-based organization
and represent the views o f thou sands of Nebraskans
statewi.de. My organization stands in opposition to lethal
injection as a mode of execution for basically one r eason.
We oppose the death penalty in any manner. The taking of a
human l i f e no m a tt e r how i t i s do ne i s s t i l l t he t ak i ng o f a
human life and is wrong no mat.ter if it is at the hands o f
an i nd i v i du al o r i f i t i s do ne b y t he s t a t e . Th at b e i ng
said, I think it is important for me to say something about
lethal injection itself. Throughout th e United States
h istory with ca pital p unishment, there h ave bee n many
numerous attempts to devise a mode of execution that 's not
cruel and unusual. These new methods of pu nishment come
about as t h e pr evious methods have each been rejected as
mandated by the Ei ghth A mendment o f the Uni ted St ates
Const i t u t i on as c r ue l and unu s u a l . We hav e s een ha n g i n g ,
firing squad, the guillotine and the gas chamber disappear
as the citizens of the United States and other nations have
decided that those methods are cr uel a n d unu sual. And
except in th e case of Nebraska the electric chair has been
replaced in states that have the death p enalty b y a new
method . . hi s m e t h od , l e t hal i n j e c t i o n , w as des i gn e d n y et
anothe r at t em p t t o dev i s e a h uma ne me t hod o f ex ec u t i o n .
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Despite what you think of the death penalty itself, the
Eighth Amendment mandatee this. I don't believe that lethal
injection meets that mandate and I believe it is the
responsibility of the state to prove that it does before it
gets used in Nebraska. Again, having said that, I would
like to reiterate the position of Nebraskans against the
death penalty. Our members believe that life is to be
respected and that the taking of a life by an individual or
the state is wrong. If you have any questions, I'd be glad
to answer t h e m .

SENATOR BOURNE:
Mr. Aspengren?
o pposi t i o n ?

MICHAEL RADELET: Thank you, Senators. My name is Michael
Radelet, R -a-d-e-I-e-t. I'm chair of the sociology
department at the University of Colorado in Boulder. I' ve
been doing research on the death penalty since 1979, just
published in 2004 a book chapter and a book published by
Cambridge University Press on botched executions. And it
turns out that the most frequently botched method of
execution today is lethal injection. That is resulting in a
number of emerging challenges to lethal injection that I
thought you should be aware of. The pri ncipal one is
c hal leng ing m e d i ca l l i ce n ses o f p h y s i c i an s who ar e i n v o l v ed
in lethal injections and if there is a lethal injection that
takes place there must be...most states, all states have
physicians at least as backups in case they can't find a
good vein or in case there's problems. And physicians are
in the prison in opposition, direct contradiction to the
ethical codes of the American Medical Association in case
the inmate needs further medical procedures such as a
cutdown procedure to be put to death. I ' ll leave this
chapter with legal counsel but I do want to say that there' s
several different ways in which lethal injections can be
botched or can go wrong. One is a noninstantaneous death
where after the f irst dose of drugs are administered it
takes quite a long time for the inmate to die. C as es, for
example, a kink in the plastic tubing. There was a case
where the...a couple cases where the tubes were clogged by
drug combinations so that led to delays. In one case the
inmate was strapped to the gurney too tightly and t hat
caused a n oninstantaneous death. A second problem with
lethal injection is painful death and at least in a do zen

Thank you. Are there questions for
Seeing none, thank you. Next testifier in



Transcr pt Prepared by the Clerk of the Legislature
Transcriber's Office

LB 506Committee o n J ud i c i ar y
March 1 6 , 200 5
Page 9

cases, for example, in the case of a drug addict where it
t akes ma n y a t . tempts t o f i nd a go o d ve i n a n d i t e nds up t. h a t
the person is eventually executed with a needle in the groin
or between the toes or sometimes in the shoulder or actually
in his neck. Two other inmates have had c o llapsed veins.
One obese i nmate had a real problem because his veins were
quite small. There have been signs of audible distress in
several executions and finally, lingering death. There have
been a handful cases that literally have taken over an hour
for the execution technicians to find a decent vein . So
lethal injections are not as easy as some of its proponents
w ould s uggest . Tha n k y o u.

SENATOR BOURNE: The amber light means you st ill h ave a
minute so . . .

MICHAEL RADELET: My Go d (laughter). In this afternoon's
lecture there are 334 points I'd like to make (laughter).

SENATOR BOURNE: Th a n k y ou .
Dr. R a d e l e t ?

SENATOR CHAMBERS: Just one. Are you going to te stify on

( laugh) Ar e t he r e q u e s t i o n s f or

the other bill?

MICHAEL RADELET: Y es, I am.

SENATOR CHAMBERS: Ok ay .
then .

MICHAEL RADELET: Terrific.

Then I ' l l s ave m y q u e s t i o n s f or

SENATOR BOURNE:
none, t ha n k y o u.

CRAIG GROAT: (Exhibit 5) C raig Groat. I bel ieve it' s
c r i t i c a l l y i mp or t ant . . .

SENATOR BOURNE: Excuse me, sir. Could you spell your last

SeeingT hank you . Fu r t h er que st i ons ?
Next testifier in opposition?

name?

CRAIG GROAT: It 's Groat., G

SENATOR BOURNE: Th a n k y ou .

- r - o - a - t
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CRAIG GROAT: I believe it's critically important that those
that are in favor of lethal injection on the death penalty
are aware of how the rest of the developed world sees the
United States and the proponents of the death penalty so I
shall use their words. America clings to execution as it
clings to handguns and the flag. It is a social ritual, a
harking back to frontier justice and lynch law. Few
Americans feel any shame at standing with China, Iran and
Saudi Arabia in the league of grotesque punishments. The y
execute f ellow ci tizens as they bomb foreigners, to
demonstrate state potency in a lawless world. Power lies in
the sheer primitivism of the killing. Capital punishment is
supposed to be part retribution and part deterrent. I ts
arch proponent, President Bush, is no pe nologist. H e
declared on Monday that the execution was a reckoning, yet
one that cannot balance the stakes, and is not meant to do
so. It is surely meant to do just that. In Judaic law, the
reckoning is indeed a balancing of stakes, an eye for an
eye. And two can play the same game. McVey claimed his
killings as a reckoning for the unpunished killings by state
agents of innocent children at Ruby Ridge and Waco. Over
here in Europe, governments stand four square against
capital punishment. They worry that so confident a n ation
as America should need to rest in the knowledge that there
has been a reckoning. The European Convention on Human
Rights is unequivocal. Exe cution is cruel and unnatural
punishment. The homicide expert, the late Mary Tuck, held
that the inclination to kill was relatively constant over
recent time on both sides of the Atlantic. Most le thal
assaults are spur of the moment, committed under the
influence of drink or extreme anger. They a re wholly
unsusceptible to deterrence. Miss Tuck attributed trends in
homicide mostly to the changing weaponry available to those
communities most prone to violence. Hence the higher rates
in gun-toting American cities. I hope the proponents
realize that they actually may, in some way, be responsible
for Waco and Ruby R idge. A lso, I hop e that you will
remember this tomorrow when the concealed weapon comes up.
The gun culture, and the culture of killing feeds on itself
and creates itself. Th-..nk you.

SENATOR BOURNE: Than k you. Are there q uestions for
Mr. Groat? See ing none, thank you. Appreciate your
testimony. Next testifier in opposition.
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JOHN KREJCI: (Exhibit 4) Good afternoon, Senator Bourne and
senators. I 'm John Krej ci, K-r-e-j -c-i. I'm testifying in
opposition to LB 506 for the N ebraska Chapter of t he
National Association of Social Workers. The National
Association of Social Workers committed to a belief in the
d ign i t y , w o r t h, a n d v a l u e o f h u man l i f e . And f o l l ow i n g t h a t
principle, we obviously oppose the death penalty in whatever
form it's administered. We hav e testified before this
committee year after year expressing our conviction that the
death penalty should be abolished, and we' re going to do
that later today. S enator Chambers probably knows most of
those by heart. H e could recite them for us i n al l th e
years. In addition to believing that instituting lethal
injection either as the only method of execution or even
more gruesome, setting up a situation wherein the condemned
are forced to choose his or her own method of being put to
death, is barbaric. We are convinced that a state that
kills its citizens, by whatever method, teaches its
citizens, particularly children, t h at v iolence, even
vengeance, is acceptable. Last night I read over the bill
and I noticed how many times death penalty, sentence of
death, punishment of death, inflicting the punishment of
death, and carry out the sentence of death are used in the
document. Let me just quote a few things. It kind of tells
you what the bill says and what it tells us. Fir st page
says death penalty, inflicting the death penalty. Page 2,
sentence of death, sentence of death, punishment of death,
punishment of death, cause death and the application of such
current or currents shall be continued until the convicted
person is dead. Sufficient to cause death. This is just to
me is just really, really ugly. The d i r ec t or o f
correctional services, we have a new one, has to carry out
the sentence. I presume he's thought about that. Written
notice given to the person to let him decide what punishment
of death. Failure to choose shall result in the punishment
of death being inflicted however they choose. Sentence to
death. Let's let the warden carry out the sentence of
death. Punishment of death. Failure to choose shall result
in the punishment of death. It's mentioned 30 or 31 times,
punishment of death, infliction of death. And that's just,
you know, it says something about this. They say, oh, yes,
we can' t...that's not going to be a medical professional.
We' re not going to violate any drug laws but it's just a
convicted person, punishment of death, punishment by death.
Page 6 is four more times. I won't go on but the point I'm
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making r s t hat, you know, it's really an ugly bill and it
talks about death and its focus on death and I would hope
that ou r st a t e w o u l d b e m or e l i f e and t he g o o d l i f e . we a sk
you to cons<der again the i nhumane nature o f the dea th
penalt y r n wha t ev e r f or m an d we a sk y ou t o i nde f i n i t e l y
postpone or kill LB 506. Le thal injection is m e re' y an
attempt to sanitize state authorized killing. Thank you.

SENATOR BOURNE: Thank yo u. Are the r e qu estions for
Mr. K r e j c i ? See i ng non e , t ha n k yo u . Next t e st i f i e r i n
opposxt x on ?

RICHARD HEDRICK : I ' m Ri c ha r d H e d ri c k , H - e - d - r - i - c - k . I ' m
against the death penalty so I'm against this bill. I'm
against the state killing other individuals. I do not
believe that I should kill for no reason. I have killed to
eat. My daughter decided, this is not necessary. She
became a vegetarian. I have not gone that far. I sti' I let
somebody e l s e k i l l f or me a s I do not r a i se c h i c k e ns , pi g s ,
o r an y t h i n g t h at I have t o k i l l . I do no t be l i ev e t he s t a t e
s hould ki l l pe op l e i n my n am e. Bush w a s men t i o n ed . I
should not add my opinion about Bush but you k now I will
(laughter) . Bush says that he has some faith. He does not
say that he rs a Christian or follow Christ. I had an
opinion, asked a friend of mine if Christ was an anti-Christ
and he went through some rigamarole that I don't understand.
And he a sked me a few days later, and he thought maybe he
was. Christ said not to kill. Bu sh sent people over t o
Iraq to kill I raqis and I believe he's a false prophet if
not an anti-Christ. Thank you.

SENATOR BOURNE: Thank yo u. Are there que stions f or
Mr. Hedrick? Seei n g none, thank you. Nex t testifrer in
opposition. Are there neutral testifiers? Did you sign in,
s i r ?

STEVE KING: Yes , I d i d .

SENATOR BOURNE: T ha n k y o u .

STEVE KING: Good afternoon, Chairman Bourne, members of the
J udi c i a r y C o mm>tree . My na m e i s St e v e K in g , K- i - n - g . I ' m
planning and research manager for the D epartment of
Correctional Services. I appear before you today to present
information regarding the method of execution in Ne braska
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and to answer any questions. Rather than read my test.imony
I' ll just present it for your information. It's basically
the same, just updated from p r evious testimony that I
presented before t his co mmittee in the past. And I' ll be
avai l a b l e fo r a ny q ue s t . i o n s .

SENATOR BOURNE: Thank you . Are there que stions f or
Mr. Ki n g ? See ng none , t han k you .

STEVE KING: Tha n k you .

SENATOR BOURNE: Other testifiers in a neutral capacity?
Senator Erdman waives closing. That will co nclude the
hearing on LB 506. Senator Chambers will now o pen o n
LB 760 . As he ap p r o a ches , c a n I ha v e a sho w o f han ds o f
those here to te stify in support of LB 760? I see eight.
Those i n o p p o s it i o n? I see o ne . Tho se n eu t r al ? ' see
n one. Sena t o r C h ambers .

LB 76 0

SENATOR CHAMBERS: Thank you. Mr. Chairman, members of the
committee, I'm Ern ie Chambers. I r epr e se nt t he
11th Legislative District in Omaha and for the past 30 or so
y ears I ' v e br o u gh t a b i l l t o abo l i sh t he de a t h pe n a l t y . And
should I no t be successful this session I will continue to
wage that battle as long as I'm a member of the Legislature.
I'm well aware that there are people, for whatever reason,
will always think that the state should kill people. Those
indi v i d u a l s I wi l l no t a r g u e w i t h , I wi l l n ot t r y t o cha nge
t hei r mi nd , I wi l l no t t r y t o p er sua d e t h e m . I do no t ge t
involved in long, deep, acrimonious arguments over the death
p enal t y . I t ' s on e o f t ho s e i ssu e s w h i c h p e o p l e f e el one w a y
or the other about. However, I will c ontinue to t y to
persuade my colleagues in the Leg islature to think
rationally about this issue, recognize the fact that e'.ected
officials are society's teachers. Whether we want to assume
that role or not, it is one impressed upon all of us. One
of the b est things the Legislature ever did was to abolish
the death penalty although the then-governor, Charles Thone,
v etoed the b il l . Many people said that was the
Legislature's f nest hour. For once, a group of senators
d sregarding what is perceived to be ove rwhelming public
support for the state killing people decided that it was not
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a course that this state ought to pursue. That Nebraska as
a state is better than that, that the public officials who
make up the legislature, at least the majority, would try to
help show how the state can be better than that. I f t here
is a death penalty in place and no death sentence is ever
pronounced or ever carried out, those who support the death
penalty are satisfied. They don't care just so it's there.
There is no other punishment for any offense which would be
considered a valid punishment if it were seldom, if ever,
carried out. A nd if th e ma jority of t he people who
committed the offense for which the punishment had been
established would not suffer that punishment, the death
penalty is outmoded. It is impractical, it is extremely
expensive in terms of dollars. The problems it creates for
the family members of victims, the family members of the
perpetrator. If the death penalty were to be abolished and
this bill would be adopted to do that, the person would be
sentenced if he or she were convicted of first-degree murder
to life without possibility of parole. And a re quirement
for restitution should the inmate be in a position to
provide that. There is language which establishes that as
far as the power the Legislature has to set conditions for
parole, the Parole Board would be prohibited from ever
paroling a person under a s entence of life without
p ossib i l i t y o f pa r ol e . Obv i o u s l y , t he L e g i s la t u r e c a nnot d o
anything to take away the power of t he P ardons Board to
pardon and it should not do that. It should not be able to
do that. So, in effect, this bill would cut out a lot of
expense to the state, multiple tr ials, appeals,
overturnings, resentencings, on and on which, in the real
world, do occur as the rule rather than the exception. It
is extremely cruel to keep somebody on death row for 15 t o
20 or more years and finally get around to the point where
you can kill that person. A society which considers itself
c iv i l i z e d and whi c h p r o f es se s h i gh r e l i gi o u s , m o r a l , an d
ethical principles should not be willing to engage in such
uncivilized, psychological torture and barbarism. We know
that those who are wealthy, who are politically powerful or
socially well-placed will never face the death penalty,
never be charged with a capital offense and even in the case
of most homicides the possibility of a plea bargain is
there. Consequently, despite the hundreds of homicides that
have occurred in this state, a relatively small handful of
people are on death row and most of the people who have left
death row who had been sentenced there, left not through
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execution but. in some cases through natural death and
others, through court action. I ' m not going to take any
more time. I know my time is almost up. I hoped tc ta ke
less time than I did, to leave as much for those who came to
testify as p ossible. Neve rtheless, I will a nswer any
questions that you may have.

SENATOR BOURNE: Thank you. Questions for Senator Chambers?
Senator F o le y .

SENATOR FOLEY: Thank you, Chairman Bourne. Thank you,
Senator Cnambers. Desp ite our differences in h eight,
occasionally you and I do see eye to eye (laughter) on an
issue (l augh) and t his is , of co urse, one of th ose
instances. And I just want you to know that I app reciate
the fact that y ou' ve offered this bill not only today but
over all the years that you' ve served here, you' ve offered
this bill t ime and time again. And we can't quite seem to
g et i t d one b u t m a yb e t h a t day wi l l y et com e w h i l e you a n d I
are serving !iere (laugh) together. But I do want to ask you
se.ious question and some people might regard th's a s

being needlessly provocative. I 'm not try ing t o be
provocat ve but it's a question that I' ve asked myself.
Many people )'ave been curious about this. If we can offer
)egislation to give protection to the convict on death row,
why is t so difficult to offer legislation that would give
prot e c t i on t o an unbo r n c h i l d ?

SENATOR CHAMBERS: Because when it comes to that is sue, I
think it's up to the woman to determine whether she' ll carry
a p egnancy to term. And my point of view on that matter is
that of th e woman, not a fetus. All rights redound to the
benefit of the woman so until the fetus i s bo r n in t o the
world as a separate and independent being, the woman . s t h e
one that I'm interested in , t h e one th a t I 'm con cerned
about. And I will always support the right of the woman to
make that decision. I don't think the state has any ri ght
t o i n t r d e . nto t h a t v er y p e r s o na l dec i s i on a n d ar e a . I do
not thi..k society as a whol e should cl aim to have an
ownership r ght t o a woman's body o r her womb and make
dictator a' statements about her set of circumstances. So
a l t h o ug h I f i n d no f au l t wi t h peop l e w h o w a n t t o co nd e mn
abortion as a sin, I will never vote to make it a crime if
; : ' s a choice o f the woman. If the state were to compel
abort on I would be more rabi.d in opposing that than you are
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in opposing abortion but as long as it's a matter of choice,
it's the woman's and hers alone.

SENATOR FOLEY: Bu t i f I can con t i nu e o n t hi s sa m e l i ne ,
e ren those instances where it's a third pa rty who ' s
i n t e r r u p t i n g t ha t p r egn a n c y an d k i l l i ng t he un b o r n cn i l d ,
you' ve resisted legislation even in that instance.

SENATOR CHAMBERS: Right. Because, again, I want the woman
to receive any extra protection because the attack is made
against the woman. Incidentally, it may affect a fetus so I
always am looking at the person in esse, as t hey say in
philosophy, e-s-s-e, the one in being. That is the woman.
Once a child c omes i nto th e wo rld, that c h ild i s a
f u l l - f l ed g e d huma n be i ng and I pr o bab l y am on e o f t he
strongest people in the Leg slature in seeking legis' ation
and o t her p r ov i s i o ns t o p r ot ec t ch i l dr e n a nd s ee t o t he i r
welfare. So I think it's one of those issues again where we
will never see eye to eye even were we ex actly the s ame
heigh t ( l a u g h t e r) .

SENATOR FOLEY: And I don 't wa n t to tak e more of the
committee's time but I appreciate your e ntertaining those
a uest i o n s .

SENATOR CHAMBERS: And I'm not offended by the quest.icn. It
is a legit mate one and I'm glad it was asked forthriglit' y.

SENATOR FOLEY: Tha n k y ou .

SENATOR BOURNE: Further qu estions for Senator Chambers?
S eeing n o ne , t i- .ank y o u .

SENATOR CHAMBERS: Yes .

SENATOR BOURNE: would the first proponent come f orward?
And ti.ose a'so here to testify in support of this bil even

you' ve s g..ed in on another measure, we' re going to a sk
; o s i gn i n on ea ch i nd i v i du al b i l l t ha t yo u p ' a n on

est fying sc as the on-deck area becomes open please make
; our way forward and sign in to exp edite the hearing.
welcome.

ERIC ASPENGREN: (Exhibit 9) Senator Bourne, Senators of the
committee, I was just here a couple of minutes ago but I ' ll
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say my name and I didn't spell it last time so I' ll spell it
this time. It's A -s-p-e-n-g-r-e-n. My name i s Eric
Aspengren. I am the e xecutive director of Nebraskans
Against the Death Penalty. N ebraskans Against the Death
Penalty was founded in 1981 after Governor Thone had vetoed
a bill passed by Nebraska's Unicameral that would have
repealed the death penalty in Nebraska. Since its founding,
NADP has been a politically active organization and we
supported the death penalty abolition efforts in the
Nebraska Legislature. NADP currently has over 1,80 0
contributing members and a mailing list of over 10,000
individuals who have indicated to NADP that they support
death penalty abolition in Nebraska. W e have members in
every county in the state and I do believe every district in
the state. With such a broad membership base, you can guess
that our members have different reasons for opposing the
death penalty. I wo uld like to briefly list off a few of
those reasons. You will likely hear more details concerning
these opinions later on in t his hearing from othe r
testifiers. The st ate has a responsibility to mete out
justice in an equal and fair manner. U n fortunately, given
the imperfections inherent in human behaviors, this does not
happen in all cases. It is unfortunate that that is the
case. Given these mistakes, based on economic, racial, and
even geographic biases have been made and will likely
continue to be made and given that any mistakes in death
penalty cases cannot be remedied after the punishment is
meted out, we cannot support the death penalty. Given that
mistakes can happen when investigating and prosecuting any
crime we run the risk of an innocent person being sentenced
to death. While there is no evidence that this has happened
in Nebraska, it seems that there is no guarantee that it may
not happen in the future. And as I said before, there is no
remedy for that m istake once the sentence of death is
carried out. It is also argued and you will likely hear
this argument later on today, that the death penalty deters
murder. Of the myriad studies that have been done on t his
issue, not one credible study has proven this, not one. In
fact, states without the death penalty are generally among
those with lower murder rates. As an example, the state of
Iowa, our neighbor to the east, has not had the d eath
penalty since the early sixties. Their murder rate, per
capita, is almost half that of Nebraska's. The costs of the
death penalty are enormous. My organization has recently
begun a study of the costs specific to Nebraska. But other
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states such as California have found the costs to be in the
mil l i o ns pe r ex ecu t i on a bove t he co st s o f l i f e w t ho ut
parole. But the overwhelming motivation of our membership's
o pposition to the death penalty is a respect for life an d
t ha t t he t a k i ng o f a l i f e i s wr on g . Whe t h e r t h at t ak i ng of
a life is done by an individual or a state, i t is sti ll
wrong. Thank you. I w ould be glad to take any questions
y ou may have .

SENATOR BOURNE: Thank yo u. Are the r e qu estions for
Mr. Aspengren? S eeing none, thank you. Next testif' er in
support. (See also Exhibits 7, 8)

MICHAEL R ADELET : ( Exh i b i t s 10 , 18 ) Sen at o r s , M cha el
Radelet , R- a - d - e - l - e - t , t h e Uni ve r s i t y o f Col o r ado . I n t he
25 years that I' ve been doing death penalty research, I' ve
published books on issues such as executing the innocent,
e xecut i n g t h e m e n t a l l y i l l . I d i d t h e st udy f or Go ver n o r
Ryan in Illinois on race and death sentencing to be used to
commute the death sentences there. I'm also a member of the
board of directors of a Col orado group c alled FOHVAMP,
Families Of Homicide Victims And Missing Persons which is a
g roup o f f am i l i es i n Co l o r a d o wher e a l ov ed o ne ha s b een
murdered and the murder has not been solved. I just wanted
to go over some developments in death penalty worldwide in
the last year s o that we can put today's discussion into
proper cultural and historical perspective. In Apr I of
2004, Amnesty International released its most recent report
on the death penalty around tne world. They found that four
countries accounted for 84 percent of the executions in the
world: China, I ran, Vietnam and the United States are the
top four. I n the last t hree m onths I ' ve been t o both
Viet na m a nd t o Ch i n a , mee t i ng i n Vi et nam wi t h t he
adminis rative cultural affairs and in China with a bout
150 members of the Chinese Academy o f Sciences wh ere
e verybody agrees that the de ath p enalty i n th ose t w o
countries will be inc reasingly restricted in the next few
years, i f not ab olished. There ar e very few ssues
i nvo l v i n g hum a n r i g ht s wh er e t he Un i t ed St at e s i s i n t he
same ba t n t u b wi t h I r a n , Ch i n a , an d Vi et n a m . I n May o f 2004 ,
t he l a t e s t Ga l l up P o l l ca m e o u t o n t he d ea t h p e n a l t y . They
found support for the d eath penalty has dropped rather
precipitously i.n the last few years to the point now where
50 percent of Americans voice support for the death penalty;
46 percent support life w ithout parole. It 's bas cally
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within the margin of error. Th is is not an issue as i: w a s
30 years ago, 20 years ago like Mickey Mouse and app e pie
where everybody vociferously supported the death penalty;
Americans are really split on this. In June of 2004, the
New York Court of Appeals threw out t h e New Yo r k de ath
penalty statute. That statute was enacted in 1996 when
Governor Pataki ran on a pro death penalty platform. It ' s
now widely acknowledged in New York that the Legis'ature
will not reenact a new death penalty statute. In Dec ember
o f 2 00 4, Sen e g a l ab o l i sh ed t h e dea t h p en al t y , t he r eby
becoming the 118th country around the world to abolish the
death penalty. Only 21 countries last year executed people.
In December of 2004, my old home state of Florida recorded
its ninth death sentence in the year 2004, nine per y ear.
They' ve done that for each of the last three years. Between
the pe riod of 198 0 through the m id-1990s they were
sentencing 40 people a year to death so de ath sentencing
rates in F lorida have dropped by th ree-quarters. In
February of 2005, a new AB A study found all sor' s of
problems with quality of counsel in death penalty cases. In
February of 20 05, our nei ghbors to th e south in Kansas
decided not to vote on a proposal to fix their death penalty
s tatute. The state Supreme Court in Kansas had thrown o u t
the death penalty last year and so that effectively means
that Kansas joins those states who have abolished the ceath
penalty. February 28, just a couple of weeks ago .n New
Mexico, they passed a bill to abolish the death penalty in
the House by a 38-31 vote. That bill was later tabled in a
Senate committee but it's interesting that it passed by a
rather large margin in the House. There have been several
other activities and events over the past year in the United
States and internationally and all point to a very ra pid
decl i n e i n de at h sen t enc i ng sup po r t , a de c l i n e i n
executions, and a movement towards abolition.

SENATOR BOURNE: Than k y ou .
Dr. Radelet? Senator Chambers.

SENATOR CHAMBERS: Dr. Radelet, I'm not going to draw this
cut for a..y 'ong period of time because there are peop e who
w ant to test fy but I want to take a lit tle ad vantage o f
your expert se if you will indulge me. Has any study been
undertaken to determine that in those places where such as
Flor da -z some of the ecent abolition instances around the
worl d t ii a t t i;e r e ha s b een a s i gn i f i c an t i nc r ea s e i n t he

Are there questions for



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 760Committee on Judic ary
March 1 5 , 20 05
Page 20

number of crimes that would have carried the death penalty?

MICHAEL RADELET: There have been a number of studies that
have looked at homicide rates both in times when the de ath
penalty has been abolished and when i t's been enacted.
Also, homicide rates relati.ng to the frequency of executions
such as a state like Texas that frequently uses it compared
to a state like California that doesn' t. And also compares
homicide rates in states with the death penalty and states
without. The overwhelming majority of those studies have
c oncluded that the death penalty never has, does n ot, a nd
never will have a greater deterrent effect than life
imprisonment without parole. And in thi s co ntext, it' s
interesting to note tha t si nce 1 977 t here h ave be en
950 executions in the United States; 102 of th ose p eople,
12 percent, gave up their appeals and asked to be executed.
That is, they'd rather be dead than have life without parole
so to the degree that the deterrent effect o f the death
penalty is a function of the severity of the senterce, we
have 12 percent of those being executed not only thinking
t ha t l i f e i n pr i son i s t oo har sh o f a p un i sh ment b u t a l so
hav'ng the hudspa or the guts to stand up and say, okay, I
do want to be executed, and they p refer death to life
without parole. We did a study in 1996 where we su rveyed
the hundred top cri minologists in the United States. And
9 0 percent of them, regardless of t heir position on th e
death penalty, 90 percent agreed that the death penalty,
a ccord in g t o t he r e se a r c h t ha t ' s bee n pub l i sh e d , d i ci not
have a su perior deterrent effect to life without parole.
I t ' s k i n d o f l i ke i f y ou wa n t t o d et e r p eo p l e f r om I » ac i ng
on your stove, medium heat works just as well as high heat.

SENATOR CHAMBERS: It has bee n ...may I ask a question,
Mr. Cha i r man?

SENATOR BOURNE: I thought you were in a dialogue?

SENATOR CHAMBERS: Oh, okay (laughter). But I d idn't want
to just ramble without...

SENATOR BOURNE: Oh , I appreciate that.

SENATOR CHAMBERS: Okay . Professor, t here h as been a
reference tc...and I know the answer to the question but I'd
l i k e i t i n t he r e co r d f r o m s o mebody who mi g ht c an g i ve a
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relatively recent example. The cost of actually executing a
person, sometimes when you don't succeed in carrying out the
execution but going through the steps to bring a person to
the point of being executed costs more than to i mprison a
person for life. Are you aware of such studies having been
undertaken and arriving at that conclusion?

MICHAEL RADELET: Yes .

SENATOR CHAMBERS: How could that be?

MICHAEL RADELET: Okay. The most recent study was published
two weeks ago by the Los An eles Times. They did a detailed
study o f t he co s t o f t he d ea t h pe na l t y i n Ca l i f o r n i a and
concluded that e ach of t.he 11 executions in that state had
cost a quarter of a million dollars. So, sorry, quarter of
a billion, S250 million on av erage for each of the ir
11 executions. There have been studies done by legislators,
by state Supreme Courts, by academics, by newspapers, pro
death penalty newspapers, antideath penalty newspapers, and
every one of these studies has come to the conclusion that
the death penalty is several times more expensive than life
i mpr i s onment w i t ho u t p ar o l e . Ba si ca l l y , t h e r eas o n f o" t ha t
is that lawyers cost more than prison guards. If a person
is executed, she or he w ill sti ll b e on death row for
15 years before the execution is carried out so we have t o
pa'y for those costs. And life without parole, by the way,
is def ned as us ually 40 years, the a v erage aoe of
conviction for first-degree murder is 28 and life expectancy
in prison is a little lower than in the general population.
Death penalty cases, as we all know, t end to be very
prolonged. Any att orney wo rth th eir sa lt i s g o i n g t o
challenge every aspect of the law. I was in a hearing in
Georg a once where they challenged the Georgia state flag.
It had a confederate symbol but that took a week of hearings

the court. I did a survey once of the justices of the
Florida Supreme Court and as ked them, what proport on of
t heir time they spent o n de ath p enalty cases, and th e
average was 40 percent, 40 percent of their time. So what
that means is that anybody who wanted to sue somebody else
for a c ar crash o r somet.hing, all their cases get shoved
back because the st.ate Supreme Court was spending sc much
time on death penalty cases. So even in a state like Texas,
that does not supply adequate defense services or counsel,
the death penalty tends to consume much, much more than life



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 76 0Committee on Judiciary
March 1 6 , 200 5
Page 22

withou t pa r o ' e . And t ha t ' s w h y so m an y f am i l i es o f h om ic i d e
victims are o pposed to the death penalty insofar as a big
pro death penalty argument is that we need to help fami' ies
o f hom ic i d e v i c t i ms . Yo u kno w, w h o c a n a rg u e w i t h t h a t ?
The argument goes is that if we sentenced all these people
to life without parole and used just a fraction of the cost
savings we could fund many, many more effective ways to help
f ami l i e s o f hom ic i d e v i c t i ms .

SENATOR H A M BERS: Th a t's all I would have. T h ank you.

SENATOR BOURNE: urt her questions? Seeing none, thank you.

MICHAEL RADE ET : Tha nk y ou .

SENATOR BOURNE: Appreciate your testimony. Next te stifier
i n s u p p o r t

A LAN P ETERSON: (Ex hi b i t l l ) Cha i r m a n B o u r n e a n d members o f
the Judiciary Committee, I'm Alan Peterson, A-l-a-n
P-e-t-e-r-s-o-n. I'm a lawyer. I' ve been a lobbyist for
about, three decades for the news media, the n uclear waste
compact, and various other clients. I'm a t.rial lawyer and
I have been i nvolved because I' ve been appointed in
defending death row ca ses for about two decades. I speak
here not for any client but for myself and I simply wish to
offer my vi ews, m y th oughts and my experience and, of
course, my recommendation that you pass this bill. ask
and I know it's hard because we' ve been here so many times
before on th s issue, even on this, almost this v ery s ame
bill. I ask for your fresh ears for my two, three m nutes
as if we hadn't because things are changing and it is now
time that this is not a ch arade or a ritual but that we
really take a look at getting rid o f this p ointless and
violent legal part of Nebraska. I want to talk briefly
abou" where we' ve come from in the last c ouple o f years,
what's brand new which is the Ro er v. Simmons case of two
weeks ago in the U.S. Supreme Court and why it's important.
This Legi.slature courageously passed a moratorium bill to
ake a look at the arbitrariness in our own state, if there

was any . It was vet oed a nd, in part, the Legis' ature
overrode the veto in 2001, I believe, approximately, 2000
perhaps, and f inanced a study led by Professor Baldus and
several other people worked on it to find out, do we have an
arbitrariness problem? The conclusion was, perhaps not a
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racial bias situation, at least the study was not able to
prove t ha t . . Bu t de f i n i t e l y a d i f f e r en c e i n h o w p e o p ' e a r e
treate.l because of their socioeconomic status. We' ve had no
action as t o t.hat. The studies, I was going to
mention...Professor Ra delet has ment ioned, dete rence
doesn't happen. Then why are we doing it? Pure re venge:
And if the revenge is arbitrary, would any one of you even
i f y o u l o v e t he d e a t h p e n a lt y , w a n t i t t o happ en i .. o ur
state? I don ' t. think so. Th e other thing that's new is
Roper. Two weeks ago, the Supreme Court of the Unitec
States, opinion by Justice Kennedy, usually a conservative,
said, we look to the state legislatures to se e where the
level of d ecency is in death penalty matters. They' re the
number one meter of w here the m inimum decency for o ur
country's legal system comes. And it's the only legal place
where I k now th at happens. Legislatures have to act if
we' re going to do anvthing about a problem; you can't wait
on judges. Secondly, he said, we look at the world too. I
ask to the extent I' ve got any credibility, that you t rust
my judgment, my integrity, from the experience you' ve had
with me or known of me. I want to put that behind a request
t hat n o w we move t h i s bi l l . I t ma y h ave t o p a ss t h i s ye ar
or next. I et 's move it. Let's get rid of this nonsense.
Let's bring Nebraska above the minimum level of de cency.
L et ' s no t b e ' ast . Th a n k y o u ve r y m u c h .

SENATOR BOURNE: Thank you. Questions? Senator Chambers.

SENATOR CHAMBERS: Mr . P terson, you may not want to answer
t hi s q u e s t i o n . I t mi g ht be go i ng i n t o a n a r ea t h at i t i s
not even ap propr'ate for me to ask it but is there a toll
that has been taken on you during the decades that you have
handled death penalty cases?

ALAN P E TERSON: Pr o bab l y eve r y t r i a l t ak es a l i t t l e p i ece
out of a trial lawyer. Death penalty cases take a bio piece
b ut I ' m n ot ab o u t t o q u i t any m o re t han y ou w o u ld .

SENATOR CHAMBERS: Y o u an t i c i p a t e d m y q ue s t i o n ( l aug h t e r )
Thank you . Ok ay .

SENATOR BOURNE: P urther questions? S enator Combs.

SENATOR COMBS: I was just rea ding through some of the
mater als. t sa id sometimes that people that are defense
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attorneys are not, really prepared well to defend the client
and the people are not getting a fair shake. Have you seen
t hat h a ppen i n N e b r a s k a ?

ALAN PETERSON: Yes , and I think the study of Profess r
Baldus indicated that one of the good things about be ng in
the top, the uptrodden rather than the downtrodden pa .-t of
o ur soc i et y , i f you k i l l som e body yo u a r e f a r m o re i k el y
because of your resources...attorneys, experts, whatever,
not. to get t he death pe nalty. Perhaps not even to be
convicted but the study was, it makes a hu g e difference.
Not that we don't have terrific public defenders, at least
in the heavi:y populated areas but t hat study a lso s a id
across t.he different regions of our state there is an
i nequa l i t y i n t he k i nd o f de f e n s e an d i n t he nu mbe s of
people g.ven the death penalty. The politics are different.
The availab' e resources are different. So the answer is
yeah. That was one of the arbitrarinesses that the st udy
y ou pai d f o r f o un d .

SENATOR COMBS: I really like to watch court TV and a'I the
things that are at the cutting edge i f f o r e n s i c s a n d DNA and
the things that have really started to happen the last five
years as far as exoneration of people on death row through
modern technology that are, you k now, essentially being
fried and hanged, whatever, that are innocent. Ha s that
e ver happened i n N e b r a sk a s o f ar ?

ALAN PETERSON: To my knowledge, there's one c a se "hat ' s
probably close to a hundred years old where great doubt of
the guilt was found after the p erson had a lready been
k i l l e d . No t h i ng r ec e n t . I p er so n a l l y d on ' t k no w o f an y b ody
on death row who I believe is innocent of he killing. I do
think there are some death penalties that were imposed years
ago like the cl ient I currently represent 26 years ago.
'~Jhere now that penalty would not be imposed for t h e sa me
cr me under the same circumstances. This is evolut on of
decency and, again, I hope we don't h ave to be last to
r eccgn i z e

SEVA.CR "OMBS: . ha. . k y o u .

A ' AN PETERSON: Tha n k y o u, Sena t o r Co m b s .

SENATOR BODRNE: Purther questions? S eeing none, thaiik you.
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Appreciate your testimony.

ALAN PETERSON: And thank you, sir. Thank you, committee.

SENATOR BOURNE: Next testifier in support.

JIM CUNNINGHAM: (Exhibit 12} Senator Bourne and members of
the committee, good afterroon. My name is Jim Cunningham
spelled C-u-n-n-i-n-g-h-a-m. I'm appearing in my capacity
as executive director of the Nebraska Catholic Conference in
support of LB 760. The co nference is a st ate level
association that re presents the mutual interests and
concerns of the Catholic Archdiocese of Omaha and the
dioceses of Lincoln and Grand Island on matters involving
public policy under the direction of the diocesan bishops.
There was a time not that many years ago when the Catholic
conference did not appear in support of this bill, did not
take a position in support of this bill. And that goes, I
think, to the fact that Catholic teaching does not condemn
the death pena' ty in principle. It's not regarded as
intrinsically immoral. Public authority has a legitimate
purpose in punishing criminals and the right and duty to
defend human lives against aggression and to do what is
necessary to protect public order and the safety of persons.
And this does not in principle exclude recourse to the death
penalty. However, there has been a development of Catholic
teaching over the years. There's an important caveat on the
imposition of the death penalty according to Catholic
teaching. And that is, that if nonlethal means are
sufficient to defend and protect the public order and safety
then public order must limit itself to such means as these
are more in keeping with the concrete conditions of the
common good and more i n c o n f o r mi t y w i t h t he i nh e r en t d i g n i t y
of the human person. There's been a development over the
last decade and much of that is due to the energetic and
clear teaching efforts of Pope John Paul II. In his
important encyclical, Th e Gospel of L ife, the Pope
formulated a standard for application of the t eaching, a
public policy test for the death penalty, if you will. And
that test is t his. Is the de ath penalty absolutely
necessary? That i s, are there no other means to defend
against aggressors, preserve public order and protect the
safety of individual citizens and families? In analyzing
this question of the death penalty from his worldwide
perspective, the Pope himself responded that the cases of
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absolute necessity are extremely rare if not practically
nonexistent. In analyzing this issue, the Nebraska Catholic
Conference has in its collective judgment found that the
response to the test of whether the death penalty is
absolutely necessary is unambiguously no, of course not.
T he death penalty fails this rational, reasonable test. I n
this modern, technologically sophisticated age, in this
developed society, means other than the death penalty are
sufficient; the necessary conditions do not exist to justify
its use. And I' ve submitted extended comments and testimony
for the record. And I' ll let those remarks then stand as my
oral testimony. Thank you.

SENATOR BOURNE: Thank you. Are th ere questions for
Mr. Cunningham? Seeing none, thank you. Appreciate your
testimony. Next t estifier in support. If there's other
testifiers in support...oh, they' re making t h eir way
f orward . Tha n k y o u .

CRAIG GROAT: Craig Gr oat, G-r-o-a-t. T he campaign to
a bolis h t he dea th pen a l t y i s ga i ni ng gr ou n d wo r l d w i de
including in the United States. Despite the belligerent
tone adopted by some leaders after the September 11 attacks,
(inaudible) Sister Helen Burjean (phonetic) it said here
Tuesday. According to Burjean, over the past five years in
the United States, whenever opinion polls have offered life
imprisonment a s an al ternative to capital punishment,
support for the death penalty has fallen below 50 percent as
have all the studies recently shown. This is from Agence
France Presse. It is probable that there is not a civilized
person who can read without nausea the account of a capital
execution. However, it may be remarked that the details of
an electrocution are not less revolting. There is no crowd.
There is no spectacle and no blood is shed. Everything
takes place in private with great neatness but in analyzing
the sensation undergone, one asks whether the neatness of
the system is not one of t h e d etails that render it
a bominable . This would equally apply towards lethal
injection. This is from the International Herald Tribune.
America and Europe are land masses apart by bot t he
Atlantic Ocean and enthusiasm for the death penalty.
Americans who travel in Europe whether as t ourists or
ambassadors marvel at the frequency with which they ar e
called on to defend the American legal system's reliance on
capital punishment. A t least among European elites the
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death penalty has b ecome an even s tronger metaphor for
America si nc e t he n a t i on i s l ed by a m a n who pr e s i d e d o v e r
40 executions n 2000 alone. The United S tates i n its
belief that execution is ap propriate punishment stands
nearly a l one i n t he commun i t y o f democ r a c i e s . F- l i x
R ohatyn, amb assador to Fran c e during the C inton
administration says that every time they gave a speech
French audiences asked him to defend America's use of the
death penalty and was usually the f irst question asked.
European pol iticians and i n tellectuals view th e de ath
penalty as a humans rights issue are i ncredulous that
Americans' support for a punishment that fails tc deter
crime targets mainly those that c annot a fford a decent
lawyer is used on the mentally retarded and has often gotten
t.he wrong man. America's high execution rate sta:ids in
striking contrast t.o its history of respect for individual
r ight s and i t s r ol e as a n i nt e r na t i on a l ch a mpion o f hu man
rights. The dea th pe nalty i s be coming a dipl omatic
impediment for Washington. Some European countries wi'I not
extradite suspected mur derers to America. C api t a l
punishment would be one reason why Wa shington's European
allies voted against American membership in t h e United
Nations Human Rights Commission. Today the European union
wil l ad m it no co un t r y wi t h a d eat h p ena l t y . t was
abolished in Germany and Austria and Italy right after World
War II. Later other European nations gradually abolished it
and signed i..ternational treaties which make it unlike y the
death penalty will be re vived there i n the foreseeable
future. America wa s sh aped by a frontier culture and an
emphasi s . . . cka y , t ha n k yo u .

SENATOR BOURNE: If y ou'd like to conclude your tho ught,
Mr. G r o a t , t h at wou l d be f i n e .

CRAIG GROAT: Okay, I appreciate that, and an emphasis on
individual acc untab' lity. We endorse longer sentences than
European na" ons which s tress rehabilitation ano not
p unishment . A r e cen t Gal l up po l l sh ow e d t h at Am e r ic a n
supporters of. the death penalty do not be lieve i t deters
crime. Almost half of those fold believe in the just ce of
an eye for an eye and endorse execution as social vengeance.
That v ew is anathema among Europeans' parliaments. In our
reliance on cap ital pun shment, America stands apart from
the other progress ve democracies. Thank you very much.
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SENATOR BOURNE: Thank you . Are there que stion:; for
Mr. Groa ? S eeing none, thank you.

CRA G GROAT: This was from the New York Times.

SENATOR BOURNE: Th a n k y ou .

CRAIG GROAT: Thank you very much.

SENATOR BOURNE: Ne x t t es t i f i e r i n s u ppo r t ?

LEOLA BULLOCK: (Ex h i b i t 13 ) Mr . C ha i r ma n ,

SENATOR BOURNE: W e lcome.

LEOLA B U L LOCK: ...my name is Leola J. Bullock and I speak
today on behalf of the NAACP, Lincoln branch, which has a
l ong t r a di t i on o f . . .

SENATOR BOURNE: Could you spell your last name for us? I 'm
s orry .

LEOLA BULLOCK: B u llock, B-u-l-l-o-c-k.

SENATOR BOURNE: Tha n k y o u ve r y m u c h .

LEOLA BULLOCK: Um-hum. We have a long tradit'on of
opposition to the deatn penalty in all its guises. Fo - the
record, the NAACP stands firmly against lethal injection and
a l l me t ho d s of cap i t a l p un i shm ent . The NAA CP s t r o n g ly
supports LB 760 an d all act ions to abolis h capit.al
punishment a l together. The NAACP is proud to starn with
its sister and brother organizations and individuals against
the death penalty. Much has been said and m uch h a s been
w itten about capital punishment since its reinstitut on in
the United States n 1 976. Th ere is not much tha t is new
that can be said. Therefore, I will merely and briefly, but
importantly, re terate t.hree points that the NAACP has said
before on th s matter. The death pe nalty is inhe.-ently
i l l o g i c a l , i mm o r a l , and un j u s t . And l e t ha l i n j ec t i o n < anno t
make it le ss so. To kill in order to show that kill , g is
w rong defies common sense. It turns logic upside down a n d
inside o..t . N o t surprisingly, those states that hare the
h ighes t ex e c ' 'on rates, and most are in the sout h, als o
have the highest murde" rates. State sanctioned murder, by
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whatever method, does not deter murder. Kill ing merely
begets more killing. This is the simple, irrefutable logic
o f k i l l i ng . Th e d eat h p en a l t y i s i mmor a l . Near ' y al l
religious denominations opp ose and condemn cap tal
punishment. States should not and ought not to play Go d.
Among western democracies, t.he United States is the only
country that still engages in capital punishment which h as
been stated before. The d eath penalty is unjust. Since
1976, when t.he death penalty was reinstated, over
870 persons have b een e xecuted in the United states while
over 119 death row inmates have b een se t free f ol owing
proof of t heir innocence. In other words, for every eight
p ersons who h av e b e e n ex ecu t e d , on e h as be en se t f r ee ,
unjustly convicted and condemned. Does an yone really
believe that we have not, and will no t in the future,
execut e i nno ce n t . p er so ns ? The p r o p o nent s o f "etha l
i n j e c t i o n , m os t o f whom ar e a l so sup po r t e r s o f cap i t a l
punishment have o r so it seems but one argument to make.
They contend that lethal i njection w ill make t he dea th
penalty more h umane. But the idea that the death penalty
can be made more humane is more than a mere li nguistic
contradiction. The appl ication of the death penalty has
been shown t.me and again to be fundamentally flawed. It is
bound by racism whether the participants in ma chinery of
death ar e wh i t e or b l a ck ; by p l ac i s m , w h e t h e r o n e l i r es i n
Nebraska or across the river i n Io wa; and by cla ssism,
whether one i s rich or poor. Lethal injection canno'. make
an inherently flawed and barbaric practice more humane. The
NAACP remains steadfastly committed to commo n sens e,
morality, and justice. The NAACp therefore strongly opposes
lethal inject'on and calls upon this Legislature to abolish
capi t a l pu n i s h ment . Th an k y ou .

S ENATOR BOURNE: Thank you . Are ther e que stions f o r
Ms. Bu l l o c k ? Se e i n g n o n e , t ha n k yo u .

LEOLA BULLOCK: Tha n k y ou .

SENATOR BOURNE: N ext testifier in support?

J OHN KREJCI : l gx h b i t 14 i goo d a f t er no o n aga i n . My na m e i s
John Kr ej c . , K-r-e-j — c-i. I represent the Nebraska chapter
o f NASN. I won ' t r ead m y t es t i m o ny. Ba se d o n t he p r i nc i p l e
of the value that socia' workers give to life, death penalty
ooes not respect that.. I auote the principle, the sta..ement
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of the National Association of Social Workers, repeats :hose
arguments against the death pe nalty. It d oesn't deter.
M ost moder n .ndustria' societies don't h ave it . It' s
perhaps crue' and unusual punishment and it really hits low
income and m.nority peoples harder so those are the reasons.
There's a wnole bunch o f economic, psychological, and
p ol i t i ca l r ea s on s a l s o . Wh a t I ' d l i ke t o p i c k u p o n i s wh a t
Senator Chambers said and Mr. Peterson said with recard to
t he deat h p e n a l t y . I t i s such a l eg al mo r as s t h at , y ou
know, why don't we just get rid of it because it's not going
to...we' re probably not going to ever execute anybody in
Nebraska. The metaphor I' ll use is...it's like the de ath
penalty has Alzheimer's disease. All those ganglia are all
tangled, legal ganglia are tangled up. And the e lectrical
current of the electric chair is no t even going to go
through those synapses so it's really so gummed up an d
t hanks to Senator C hambers for having i t gu mmed u p
( laught er ) a n d i f h e c an g u m i t up m o r e I , you kn ow, mor e
power to yo u, Senator (laughter). The wisest and simplest
course to abolish the death penalty is to replace it with
life without. parole. And so we would like to see LB 760
a dvanced and p a s s ed .

S ENATOR BOURNE: Thank you . Are there que stions f o r
Mr. Kre)ci? Seei n g none , th ank you. Next testif er in
s uppor t ?

STEVE LARRICK: Good afternoon, Senator Bourne and me mbers
o f t h e Jud i c i ar y Co mmi t t ee . I'm Steve Larrick,
L-a-r-r-i-c-k, and I am here to s peak o n be half o the
Nebraska Green Party and also of the Lincoln Chapter of the
U nited Nations Association. And I'd l ike to ta l k a b it
about t he 'nternational standards of human rights that are
moving forward around the world to re duce the nu mber of
execut'ons around the wo rld and efforts of the community,
interrat onal community around the world again to eliminate
he death penalty. And I' ll read some from the report, ' 996

r epor t t o t h e Gene r a l As sem bl y o f t he Un i t ed N at i cr s on
h uman r i g h t s q u e s t i on s . An d I ' l l f oc us on i n t er na . i o n a l
standards regarding state executions. In this report, they
talked about how throughout the United Nations, the various
agencies they wor).ed very hard to try to eliminate the death
penalty as in humane treatment of human beings. And they
talked about how in Eu rope the de ath p enalty has be en
a bol ' s h e d and a..y new member country seeking to jo n tne
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counci l o f Eu r o p e or t hey ' r e r e qu i r ed t o s i g n wi t hi .i o ne
year and r atify w ithin three years the si xth optional
protocol to the European convention and are also required to
place a moratorium on executions immediately thereafter. So
that's kind of the trend of modern industrial societies is
to get. rid of the death penalty. And only a few countries
are expanding the use of the death penalty and the Uni ted
States is among them. And even going beyond...the U.S. even
goes beyond some of the other countries that have the death
penalty and are expanding the number of crimes that ca.'I for
the death penalty or allow a death pen alty i nc udi.ng
economic and drug related offenses. An d so as the Green
Party and as the United N ations Association here in
Nebraska, we feel this is not where we would like to see the
United States to be because we know that the state can make
m istakes and we' ve seen that in the invasion of Iraq. This
was a co untry that was invaded on the basis of weapons of
mass destruction that did not exist. And on the bas.s of
links between Saddam Hussein and Al Quaida that were found
to be false. And this is resulting in tens of thousands of
deaths and with no end in sight. And this shows that the
state is not always perfect and should not be taking on the
role of executing people or creating wars and v olence
without...well, we believe that we need to move toward a
world w i t ho u t v i o l e n c e a s a t oo l o f s t at e po l i cy . And so we
would hope that, you would support Senator Chambers' bi I and
move Nebraska into a higher level of social understanding
and more peaceful society. Th ank you very much. Do you
h ave any q u e s t i o n s ?

SENATOR BOURNE: Thank you . Are there ques tions for
Mr. Larrick? Senator Friend.

SENATOR F'RIEND: Thank you, Senator Bo urne. Mr. La ..-rick,
are you with t he Green Party, are you tied or do yoi; have
fr ends as soc ated w i th th e Green Par ty cur rentl in
F 'lor i d a ?

S.EVE LARRIC~ : I d on ' t . . .

SENATOR F'RIEND: St a t e o f F l o r i da ?

S TEVE LA R R I C K : ...I don't th ink...I w ent to the Green
Convent i o n l a s t ye ar i n Mi l wauk e e bu t I don ' t k n ow t ha t I
met anybody from Florida.
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SENATOR FRIEND: I was just curious. They' re going to pull
the feeding tube out of a woman there on Friday.

S TEVE LARRICK: Um- h u m .

SENATOR FRIEND: Just kind of curious what the Green Party
thought of that situation down there.

STEVE LARRICK: A goo d question. You know, I don't know
that we have an express policy on eu thanasia and p eople
being allowed to die by their choice. Oh, well, maybe, you
know, maybe that's an unconscious person that...and other
people are making the choice.

SENATOR FRIEND: Oh, it's a fairly unconscious person, sure.
T hank you .

STEVE LARRICK: Okay. No, I don't know the policy on that.

SENATOR BOURNE: Further questions? Seeing none, thank you.

STEVE LARRICK: Tha n k y ou .

SENATOR BOURNE: Next testifier in support?

VIRGINI A WAL SH : (Exhibi t 15 ) Sen at o r Bo u r n e , ot her
udiciary Committee members, ladies and gentleman, my na me

is Virginia Walsh, W -a-1-s-h. I live in Leg is ative
District 9 in Omaha. I am a member of the state b oard of
Nebraskans for Pe ace a nd ap pear t oday on behalf cf that
b oard t o t e stif y f or L B 7 6 0 t o replace the death penalty
with a ma x mum s entence o f life wi thout possibility of
parole. The first priority for Nebraskans for Peace in 2005
is to reduce the culture of violence in which w e li' e in
this state. We call the program Turn Off the Violence. We
oppose the death penalty because it is an examp'e of
official state sanctioned violence, a situation in which the
state o Nebr aska acting o fficially and with agonizing
premeditation kills a person. We f ind this policy of our
state to im pose p remeditated death t o be bar bar:c and
appal l i n g . How ca n c i t i zens wo r k f or a r e duc t i on i n
violence when our stat.e tself engages in savagery o this
sort? I believe that one of the r easons legislators has
thus far sanctioned state killing is that they are possibly
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unaware of the hideous realities of implementation of these
sentences. They ca nnot, of c ourse, perceive the terror
within the condemned person as h i s or her de ath date
approaches. And it is this long, slow desperation and panic
which is the greatest cruelty, I think we can agree. But
legislators also may often be unaware of just the pl ysical
process itself, the moving of the condemned to a death watch
cell, the ordering of a last meal, the saying good-bye to
all relatives and friends, The last prayers, et cetera. It
also seems surreal when witnessed. They seem as if we could
not b e d o i ng t h i s . We cou l d n ot b e do i n g t h i s . I st o od
outside the Nebraska Penitentiary during the executions of
Willie Otey and John Joubert and I thank Chambers because I
think I saw him there too. An d he was coming out of the
penitentiary and just watching from out there, knowing our
state was deliberately killing someone already kept in a
concrete and steel cage was horrifying. Wh y need we do
this? I ask you, why it is not sufficient to keep dangerous
persons in cages in order to protect society. If the safety
of our society is our legitimate goal, society wou d be
protected by that me ans . We kn ow now that the claim of
deterrence is spurious. The financial cost is le ss; t he
s uf f e r i n g i s l ess . The ex am p l e o f t h e st a t e i n av ai l i ng
itself of the least restrictive solution is better. It is
hard to es cape the co nclusion that those who support the
death penalty do so out of a love of violent vengeance and I
f ind t h a t i f don e k n o w i n g l y , wo r s e t h a n b r u t a l . I i mp l o r e
this committee to set an example of maturity, humanity, and
restraint, by advancing LB 760 t o the fu l l body and
s uppor t i n g i t t he r e .

SENATOR BOURNE: Thank you . Are there que stions for
Ms. Walsh? Seeing none, thank you.

VIRGINIA WALSH: T hank you, Senator.

SENATOR BOURNE: N ext. testifier in support?

FRAN KAYE: Thank you, Senator Bourne and m embers o f the
committee. My n ame is Fran Kaye, K-a-y-e. I'm a pro essor
at the University of Nebraska. I teach Canadian studies at
the Univers t.y of Nebraska and through Fulbright and other
internat onal educational exchange programs I have -aught
American studies a t the University of Calgary in Alberta,
Canada, and at the University of Montreal in Quebec, Canada.



Transcrip- P epared by the Clerk of the Legislatur~
Transcriber's Office

L B 76 0Comm ttee on Judiciary
March 1 5 , 2 005
Page 34

was teaching at the University of Calgary when N ebraska
brought. back the death penalty. One of the most shocking
things to my students in Calgary was that I came f om a
state where people had actually executed someone. I put up
some of the news clippings about that execution on my door.
It resulted i n the Amn esty I n ternational chapter at the
Universi y of Calgary deciding to adopt Nebraska's dea t h r o w
p risoners because there were just simply shocked to have
someone from a place that would do that among them, teaching
them, and t hey wanted t o do som ething about w hat was
happening back in Nebraska. My students here oft en
correspond with e -mail with students at the Univers. ty of
Calgary or with other university students in Canada. Again,
one of the most shocking things for Canadian student. and
for Canadians in gen eral is that Americans still practice
the death penalty. This " omes up o ve r a n d o v e r ag a i n . I
don't m in d bein g emb arrassed but I woul d rat her be
embarrassed by something that I could at least be proud of.
I am no t pr oud of representing America as a Fulbright
scholar abroad when I have to say that I come from a sta te
with the d eath penalty. It embarrasses the United States.
Calgary, Alberta is one of the most conservative cities in
Canada. Its newspaper recently had the lead editorial
strongly against the death penalty in relation to someone in
Canada being found not guilty for a murder he ha d bee n
convicted of. Wha t the paper said would have happened had
he been in America. He'd be dead. Think about how bac we
would all feel. That 's true. We cannot avoid...if we are
goi.ng to have a death penalty eventually we wil l execute
innocent people. We do not deter with the death penalty.
Canada has a much lower murder rate than the United States,
although the cr ime r ate i s about the same. Wh en Canada
abolished the death penalty the murder rate a ctually went
down in t h e ye ars immediately after the death penalty was
abolished. The dea th pe nalty makes ou r so ciety more
dangerous and embarrasses us abroad. I s trongly support
LB 760 and I thank Senator Chambers fo r once again
introducing .t. T h ank you.

SENATOR BOURNE: Th ank you. I s it Dr. Kaye?

FRAN KAYE: That's fine or Ms. or Fran.

S ENATOR BOU RNE: (laugh ter) Ar e there qu est'ons fo r
Dr. K a ye ? Se na t o r Fl ood .
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SENATOR FLOOD: Tnank you, Chairman Bourne. Dr. Kaye, thank
you for your testimony. Is it your testimony today that the
death penalty actually makes us more dangerous as a country?

FRAN KAYE: Oh, yes, definitely.

SENATOR FLOOD: Explain that for me.

FRAN KAYE: We say a s a country that if you dislike what
somebody does enough, it's okay to kill them. That...

SENATOR FLOOD: What data do you point to or what stud es do
y ou l o o k a t ?

FRAN KAYE: All the studies comparing Canada and the United
States. Canada's murder rate...Canada's crime rate is very
similar to the U.S. , even violent crime rate . But the
murder rate i s so much lower. If you look at any of the
European union countries their murder rate is so much lower.

SENATOR FLOOD: Is it your testimony that if we do not have
a death penalty in N ebraska that murders will go down in
this state?

rRAN KAYE: It certainly appears to be the case. That.

SENATOR FLOOD: And what do you attribute that to?

FRAN KAYE: There's not the sense that it's okay to kill
somebody. I mean, I...just, you know, I'm a mom. I watch
kids. If they think it's okay to slug somebody they' re more
likely to slug somebody. If they' re in a nursery school or
something where it says no, no, you don't solve things by
hit.t' ng people then there's less hitting people. If you say
you solve thi,ngs by killing people there's going to be more
k i l l i ng p eo p l e .

SENATOR FLOOD : In stat e s tha t do not hav e the death
penalty, are their murder rates lower than states t hat do
have the death penalty?

FRAN KAYE: For the most part, yes, and I think Pro essor
Radelet can answer that better than I can. He has more of
those statistics. I kno w more about the Canada-U.S. but,
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yes, for the most part. that seems to be the case.

S ENATOR FLOO D :
specifically?

FRAN KAYE: Iowa would be the major one s ince we' re so
s milar. We' re right across the river from each other.

SENATOR FLOOD: Thank you very much.

FRAN KAYE: Tha n k you .

SENATOR BOURN=-: Further questions? Seeing none, thank you.

FRAN KAYE: Tha n k you .

SENATOR BOURNE: Next testifier in support.

RICHARD HEDRICK: I ' m Ri cha r d H e d ri c k , H- e - d - r - i - c - k . I
bel i ev e i n t he Te n Co m mandments , Thou Sh a l l Not Ki l l .
People who <ant a huge block of stone put in the courthouse
with the Ten Commandments inscribed should be here to day.
And the p eople on the right are not consistent. Bush and
Chancy tell a hand-picked audience that the o nly way to
handle terrcrists are to ki ll them. The audience yells
thei r a ppr ov a l . Christ li ved His life preaching
n onvio l e n c e . Christ on the cross forgave those who
persecuted H im. W hen I was ge tting people to sign my
p et i t i on t o r un f or Li n co l n Ci t y C o u n c i l a l ad y q u e s ti o n e d
me about the war and Bush's position. She asked, what would
I do if a terrorist came to kill my family. I told her that
I knew what Christ demanded of me. Christ said tha t you
should not hate your enemies. It would be easier to k 11 an
e nemy t han i t wou l d b e t o f o r g i v e t he m l i k e Chr i s t de m ands .
I do n ' t kn o w i f I ' d be s t r ong e nou g h t o f o l l ow Ch . - i s t ' s
commandments. We have a problem with killing this last
question. People are learning to kill by games. There was
more people killed and this individual visualized himself on
t hi s g am e k i l l i ng p o l i ce . Tha t wa s a pa r t o f t h e aa me ,
roadkill or something. I'm not sure what the name of t was
but he grabbed the gun from one of the police and shot four
p eople b e f o r e t h e y f i na l l y g ot h i m. Th an k s.

SENATOR BOUPNE: Thank you . Are there que stions for
Mr. Hedr ck? Seeing none, thank you. Mr. Hedrick, did you

And w h a t s t a t es wou l d you p oi n t t o
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forget. your book? Next testifier in support. No other
testifiers in sup port? Are the r e a n y testifiers in
opposi t i o n ? Ha v e y o u si g n e d i n , s i r ?

ROBERT KLOTZ: Yes , I hav e .

SENATOR BOURNE: Tha n k yo u .

ROBERT KLOTZ: My n ame is R obert K lotz, K-l-o-t-z, fr om
Lincoln here. To eliminate the death penalty is to legalize
murder. So mething is legal if society cannot realist cally
bring any meaningful penalties against a pe rson doing
what. ever society does not permit. A person with a mandatory
life sentence cannot be forced to do another life sentence
after they die so if they kill another person there s no
real reason to even br ing t hem to trial other than to
psycholog i c a l l y f e e l g o o d a b ou t ou r se l v es t h at we r eal l y
showed that bad pe rson a thing or two. LB 760 cor -ect l y
points out that life is the most valuable possession of a
human being which, by th e way, w ould include a fetus.
However, the life of a guilty murderer is not more va uable
t han t he l i f e of t he v i c t i m . No w t o pl a ce i nn oc e n t
i nd i v i d u a l s ' l i ve s a t r i sk b y l ega l i z i n g m u r de r b e t r a ys t he
grand statement of LB 760 as it compromised the lives of the
innocent in or der t o protect the lives of the guilty. I
agree with LB 760 that the experience of this state with the
deat.h penaltv has been fraught with errors thanks t " the
Unicameral. Ther efore, the resolution of this rests with
t he Un i cameral . Howe v e r , l ega l i z i ng m u r de r i s d ef i n i t e l y
not a re asonable solution. What can be done? Numbe. one,
do an extreme makeover of the murder laws. If an individual
kills someone during a robbery, driving drunk or wh atever
reason you wan t then it's first degree murder. Howover,
couple this crime with a witness p lus DNA pi ctures or
whatever you want that leaves no doubt in any person's mind
that the defendant is guilty of that murder. Then wit hin
six months t.hey're executed unless the federal government
has some restrictions. Number two, if you cannot p roduce
this sure f ire e vidence needed for execution of a murder
then it's second degree murder with a sentence of life to
' ife, life w ithout p arole or wha tever i s app ropriate.
Three, anyone while incarcerated that kills another e xcept
when self de fense can be shown, it is first degree murder.
If this state believes life is so precious then pu t so me
teeth into th e law and fear into the hearts of tho e who
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would 1. ke to walk on the edge because they now k now th at
the pe..alties to them will be in most likelihood not be as
costly as they are to the victim. But at the same tim= keep
in mind that there i s a fool born every hour tha t is
obl i v i o u s t o any l aw an d t hat t r y i ng t o com e u p w i t h a l aw
that will be respected by all is itself foolishness. Now
Iowa was considered by two people here, saying the rate is
lower. Well, let's face it. If you look at the population
age it's a n ol der p opulation. It's mo re like S: nator
Chambers and myself, older people. N either of us woul d
raise a hand against anybody even though maybe we wou'd try
to talk you to death but that's as far as that would go.

SENATOR BOURNE: Thank yo u . Quest ions for M r. Klotz?
Seeing none, thank you. Next testifier in opposition? Are
there any neutral testifiers? Se nator Chambers to .-.lose.
Senator Chambers waives closing. Th at will conclude the
hearing on LB 760. Senator Beutler to open on LR 26CA. All
right, Senator Beutler, whenever you' re ready. If you want
to wait ]ust a minute until the room clears out. All - ight ,
Senator B e u t l e r , whe n eve r y o u a r e r ead y .

L R 26 C A

SENATOR BEUTLER: Senator Bourne, members of the committee,
this is the last of my bills for this year. I don ' t kn ow
who is m ore r elieved, myself or m y colleagues, Senator
Bourne . My t es t i m o n y w i l l be ve r y sho r t . And I ' m a f r a i d ,
Senator Aguilar, it's going t o be a little lega istic
nuance, so bear with me because I assure it will be sh ort.
W hat t h i s b i l l pr op os e s i s a con st i t ut i o n a l am e ndment w h i c h
s auite simple in concept. The current law says that. all

civ i l o f f i cer s o f t he s t a t e sha l l be l i abl e f o r i mpe a chment
f or an y m i s demeanor i n o f f i ce . Th i s bi l l wou l d add , " or f o r
ar.y misdemeanor related to t he el ection by which s uch
officer was elected to th e office." I b e l i e v e t h at t he
c urren t provision would include any misdemeanor of wh ch a
person was co nvicted while in office. And you migh' note
that there are a couple of different interpretations cf the
meaning o f "any misdemeanor in office." Does it mean a
misdemeanor tnat was committed while you were in office or a
m sdemeanor 'or which you were convicted, or would inc ude a
misdemeanor ;or which you were convicted in office? I
be' eve that i t does include the interpretation to include
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convicted while in office regardless of when it was
committed. However, even given that interpretation, it
would not cover a si tuation where the misdemeanor is
committed before holding office and also convicted prior to
holding office. And so in its narrowest sense, that's what
the bill would pick up. The term "misdemeanor" has been
interpreted by the court in a couple of occasions. It means
a misdemeanor in office may consist of a violation of some
provision in the constitution or a statute, willful neglect
of duty done with a corrupt intention, or negligence so
gross and disregard of duty so flagrant as to warrant an
inference that it was willful and corrupt. In another
place, misdemeanor under this section is a violation of
positive statute or a constitution amounting to crime or
willful neglect of duty with corrupt intent or gross
negl i gence i n f er r i ng wi l l f ul or cor r up t i nt ent . But
it...although the word "misdemeanor" i s used , i t wou l d
obviously include higher offenses that were categorized as
felonies. I wan t to just take a minute to tell you why I
think the current language includes misdemeanors for which a
person is convicted while in office. And in or der to
describe that to you, I have to describe another provision
o f the constitution so that you can t ake all o f th e
provisions of the constitution together, and from that get
the point of my argument. I have passed out to you another
section of the constitution that's relevant. It' s
Article XV, Subsection 2, and I'm referring to the bottom of
the page of Subsection 2. (Exhibit 17) It says, in part,
"No person who is in default as collector or custodian of
public money or property shall be eligible for any office of
trust or profit under the constitution or laws o f t h is
state." And then relevantly, it says, " No person conv i c t e d
of a felony shall be eligible to any such office unless he
shall have been restored to civil rights." That note that
that provision would preclude you from running for an office
if you had been convicted of a felony or being...taking the
oath of office were you convicted for a felony shortly
before entering office, but it would not remove you from
office if you were already in the office. Now let's take a
hypothetical situation. A person commits a felony shortly
before an election. It goes unknown until he actually holds
office. And th en h e is convicted while in office. The
provision that we just talked about would not remove him
from office. The only way to remove him from office is with
the impeachment section of the statutes, which is going back
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to the g reen c opy that's before you, because misdemeanors
i nc l ud e f e l o n i e s . Bu t i .f yo u i nt e r p r e t t hat t o me a n t h at
t he felony has to be committed while in of fice, then, in
effect, what you have in the constitution is no way to get a
p erson w ho ha s co mmi t t e d a f el o n y b ef o r e t h e y h e l d c f f i ce ,
out of the office. So you have to interpret that prov'sion,
in my view, as saying that included in the interpretat on of
that provision is the act that anybody convicted of either
a misdemeanor or a felony is subject to the provision. And
having said all that, Mr. Chairman, I would like to ask the
committee to h old the bill because I will be asking ' "or an
Attorney General Opinion on this general area, and as you
know, this general area relates to current events.

SENATOR BOURNE: Thank you. Questions? Senator Flood.

SENATOR FLOOD: Thank yo u, Ch airman Bourne. Senator
Beutl e r , t h a n k y o u f o r br i ng i n g t hi s bi l l . I gu es s I am
interested in the bill with in t h e co ntext o f the
L egislature. I don 't know if yo u' ve got the stat e
constitution in front of you ther e, bu t I thin k it' s
Article III, Section 15, in our con stitution, exempts a
legislator from arrest or being charged, as I read it, while
session is underway. What effect wou' d this amendment have
on that prov sion, if I have the right...? Is that the
right section? Except for felony or disturbing the peace.

SENATOR BEUTLER: Se c t i on 15 , "Members of the Legislature in
al ' cases except treason, felony or breach of the peace,
s hall be privileged from arrest during the session of th e
Legislature, or for fifteen days next befor e the
commencement. and after the termination thereof."

SENATOR FLOOD: Shou ld we lo o k at your legi s ative
r eso l u t i o n i n l i g ht of t ha t and po s s i b l y wo r k t o am en d t ha t ?

t ' s my understanding that t hat's in our consti"ution
because it comes from England when the king wa s ab e to
arrest parli.amentarians on their way to session so tha= they
couldn't vote against him . Should we look into amending
that wi.th your legislative resolution?

SENATOR BEUTLER: Well, Senator, that's a n interesting
auest i o n and I ' m no t s ur e I wou l d l i ke t o p ar t i cu l ar l y
comment on that until I have thought about it a little bit,
but I' ll certainly think about it. We can discuss it.
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SENATOR FLOOD: Tha n k y ou .

SENATOR BOURNE: Than k you. Fur ther questions? Senator
Beutler, do you believe this to be retroactive if it were to
b e adopt e d ?

SENATOR BEUTLER: If the bill has the narrow i n terpretation
t hat I ' m t a l k i ng ab ou t , wh i ch I t h i nk t h at i t wo u l d , I wou l d
th nk it, wou'd not be retroactive.

SENATOR BOURNE: Further questions? Seeing none, thank you.
First testifier in support?

RICHARD HEDRICK:
f o r LB (s i c  -LR)
d ealer s h o n e s t .
b et te r t ha n a ny
would be a he l p .

SENATOR BOURNE: Thank you. Quest ions fo r Mr. Hedrick?
Further t.estifiers in support? Tes tifiers in oppos tion?
Further testifiers, neutral? Sena tor B eutler? Senator
Beutle r wa i ve s c l os i n g . That wi l l con cl u d e t h e h e a r n g on
LR 26CA. The committee will stand at ease for ten minutes.

I am Ri c h ar d Hed r i c k , H- e - d - r - i - c - k . I am
26CA. There are laws to try to make auto
Everyone knows politicians are not any
car dealer or a horse trader. This bill

T hank you .

AT EASE

SENATOR BOURNE: Go ahead and get started. Senator Pr ce to
o pen on L B 1 4 3. We l com e .

LB 143

SENATOR PRICE: ( Exh i b i t 19) Ch a i r man Bo u rn e a n d membe s o f
the committee, I'm glad you had a chance to stretch because
you' ve had a long, grueling afternoon. I am Senator Marian
Price. That ' s M- a-r-i-a-n P-r-i-c-e and I represent the
26th Legislative District and I'm the principal introducer
of LB 143. LB 143 expands Nebraska's current DNA testing
s tatute to require the collection of DNA samples from al l
persons convicted of f elonies and f rom all indiv duals
currently serving a sentence for a felony conviction before
they are r eleased. I know you recently heard Senator
' ohnson ' s b ' ' when it was before this committee, LB 385.
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It's similar to mine in m any ways. Se nator Johnson is
seeking to add burglary and robbery to the offenses included
under the DNA detection of Sexual and Violent Offenders Act.
My bill seeks to eliminate the list of offenses under the
act and simply collect a DNA sample from every felon. In
the handouts that have just been handed to you, I have
sought to provide you with some information when you compare
my bill to LB 385. Including burglary would definitely make
a difference as you can see from the data. T he sta te of
Virginia who has had all felons, DNA, database since 1990
reported 982 hits in the burglary/robbery category out of a
total of 2 ,100 hits since 1990. This category by far made
the biggest difference and the state of Virginia reports
that 80 percent of its hits would have been missed if their
database were limited to only violent offenders which
Nebraska currently does. All 50 states now keep a DNA
database on sex criminals and murderers. As of December,
48 states including Nebraska included all violent felons in
their database. Forty-seven states included burglary which
Nebraska does not. I ncluding burglary will have an impact
in Nebraska. However, including all felons in the database
achieves the greatest results, I believe. As you can see,
Virginia had 351 hits in the miscellaneous category and I
cannot tell you exactly what that category includes but you
can see that includes all felons versus just burglary. It
does have an impact. T hirty-eight states now include all
felons and several states are considering legislation like
this piece of l egislation, LB 143. I ncluding all felons
versus just burglary could have an impact on t he fe deral
funding that is a vailable to Nebraska as well. In 2004,
Congress passed the Justice For All Act. This authorized
over 8750 million in forensic DNA grants over five years to
cover the costs associated with DNA backlogs and b uilding
crime lab capacity. But as you are probably aware, these
grants are only a vailable for backlogs. States are
positioning themselves for this money by passing all felons
legislation which creates a backlog. It is likely in
Nebraska would be eligible for more federal fund' ng by
passing this piece of legislation because this bill would
create a greater backlog. I hope this committee will
seriously consider this bill. The upfront costs are not the
o nly f i sc a l i m p a c t. An ex t en s i v e DNA da t a b as e wi l l save
time and money in the future when law enforcement is able to
immediately eliminate suspects and confirm DNA matches.
A lot of i nformation there but a s y ou he ard Sen ator
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J ohnson' s b i l l wh i ch I d i d no t , t hen y o u c a n k i n d o f see ho w
ours differ. But I would entertain any questions. I don' t
know if there will be any testifiers that will follow, I do
n ot k n o w .

SENATOR BOURNE: Okay. Thank you. Are there question for
Senator Price? Seeing none, thank you.

SENATOR PRICE: All right, thank you for your time.

SENATOR BOURNE: C ertainly.

SENATOR PRICE: Al l r i gh t .

SENATOR BOURNE: Are there testifiers in support? Are there
t es t i f i er s i n o pp o s i t i o n? Co me f o r w a rd . Hav e you si gne d
i n ?

KRISTEN HOUSER: I did .

SENATOR BOURNE: Thank you. If there's other testifiers in
opposition, if you'd make your way to the on-deck area a nd
s ign i n , I wo ul d app r e c i a t e i t .

KRISTEN HOUSER: (Exhibit 20) My name is Kristen Houser.
I t ' s K- r - i - s - t - e - n H- o - u - s - e - r and I ' m t h e i mme d i a t e pa st
p res i d en t o f t he Na t i ona l Al l i a nce t o E n d S e x ua l Vi o l en c e
and have been working against rape for nearly 15 years. I
understand that sexual v iolence can't be stopped f the
behaviors of sex offenders is not identified and interrupted
so it may seem odd that I oppose expanding the DNA Detection
of Sexual and Violent Offenders Act to take DNA from all
convicted felons. However, I hope th at m y years of
e xperi.ence and reputation as a nat ional leader in th e
movement against sexual violence will persuade you not to
advance this bill. DNA is a very useful tool in sexual
assault, homicide, kidnapping, and other missing persons
cases but not in drug possession, drun k dr ving,
embezzlement, fraud, and other white collar cr ime
'nvestigat'o..s which are felonies. Col lecting DNA samples
from all convicted felons would waste taxpayer money. Many
felonies have no sionificant relation to se xual o r other
violent offenses. Rather than meaningfully enhance the
effectiveness of the current DNA Detection of Se xua' a nd
Violent Offenders Act as I believe LB 143 is intended to do,
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it would squander resources and convey a sense of false
security to the public. The act could be improved, our
current act, by collecting DNA from people prosecuted of
nonfelony crimes which are known to be related to sexual
offending. For example, crimes such as v oyeurism and
indecent exposure are not recognized as distinct sex
offenses in Nebraska and are not felonies. Perpetrators of
these crimes are charged with public indecency or criminal
trespass. Though these acts are known to be regularly
committed by sex offenders as part of a stalking or planning
process for a future assault, may be a preferred method of
assault, and demonstrate sexual deviance and a willingness
to invade a person's privacy, we would not collect DNA from
those convicted of these offenses under the provisions in
LB 143. Nor wo uld we collect DNA from johns convicted of
soliciting prostitution. Despite the fact that women in
prostitution are raped an estimated 13 to 33 times per year
on average, are the most commonly preyed upon group by
serial killers, and are viewed as a practice population by
many rapists, johns are typically fined less than $100 and
sent on their way. B y focusing on all felons we exclude
these men from DNA collection and miss an opportunity to
actually protect the public. Finally, let's not promote
misinformation about sex offenders. Many are not criminals
in the sense that they commit a wide variety of crimes.
Some do, but many don' t. Many only commit other acts of
violence against women and children, most which go
unreported, and many which are not charged as felonies.
Nebraska should ground our laws in research rather than
"tough on cr ime" rhetoric. C ollect DNA from people
convicted of any sex crime against children or adults, those
convicted of so liciting prostitution, stalking, animal
abuse, arson, burglary, kidnapping of children or adults,
physical abuse of children, and all crimes that fall under
the realm of domestic violence including physical assault,
assault with a wea pon, battery, terroristic threats,
et cetera. But don't waste taxpayer money collecting and
analyzing the DNA of people convicted of credit card fraud,
identity theft, drunk driving, or other offenses against the
environment. It just doesn't make sense.

SENATOR BOURNE: Tha nk y ou . Are there questions for
M s. Rouser ? Sen a t o r Fl oo d .

SENATOR FLOOD: Thank you, Chairman Bourne. Thank you for
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y our testimony today. I guess outside of the realm c" th e
sexual assault charges and murder and violent crimes, I see
value and I want your reaction. I see value in collecting
DNA samples from every inmate whether in a county, city, or
state fac'lity because DNA ev idence i s avai lable in
burglaries, in hi t-and-run accidents, possibly. I mean it.
can pop up anywhere. Why wouldn't we want to take the next
step an d t r e at D N A e v i d e nc e l i k e w e d o f i ng er p r i nt s ?

KRISTEN HOUSER: Well, there are several reasons but I think
t ha t now is not t.he right time t.o take that step. Number
o ne is that the realm of DNA analysis and usefulness i s
s t i l l evo l v ng . I d on ' t be l i ev e o ur s t a t e cu r r e nt ' y h as
infrastructure which is set up to properly protect people' s
pr vacy whether they be the victim of a crime or the
perpetrator of a crime. For instance, we don't have a ny
rules regulating what h appens to D NA that's taken from
victims in crimes when it's collected and analyzed as well.
We s o r t o f on l y f o cus on f e l ons so I f e e l l i k e we ne e d
better legal ini rastructure put into pl ace in our sta te
before we start ta king p e rmanent identifiers from people
such as DNA which could also be used in terms of in surance
companies ha e impact. on medical coverage, et cetera because
there's ar. awf 1 lot of information available there.

SENATOR FLOOD: That seem s to me to be and with a 1 due
respect to your position, t.hat seems to be outside the scope
o f what this bill d oes w hen we start t a lking about
col l e c t i on o f DNA f r om v i c t i ms an d i n sur a n c e c o m panies a n d
from health an d medical information. Doesn' t i t
seem...we' re going to disagree. It seems reasonable to me
that he more DNA samples we have o n fi l e from offenders
that have been c onvicted beyond a reasonable doubt, would
a id u s i n c r . m n a l i nv es t i g a t i on s .

KRISTEN HOUSER: Well, two things. One, to finish my f irst
point was t hat I think that we are treading a fine 1 ne of
invasion of privacy whether or not you' re convicted. Bei ng
convicted o f a cr ime doesn't mean that you lose all - igh t s
to pr' vacy o" things that you' re entitled to after you are
done with your sentence such as health insurance. So I feel
like that's applicable whether you' re the vi ct..m or
perpetrator of a crime. I think in terms o f wha t ~ou're
saying, criminologists that are associates of mine who have
c onsu l t e d wi t h p r i o r t o t es t i f y i ng h er e , wi l l t e l l y ou t ha t
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in terms of violent offenses, violent crime, the majority of
those crimes are p erpet.rated by a ve ry small number of
people. Bu rglary is very much tied t o se xual assault.
There's a good reason that it's in there. It's also t ed to
homicide. It's ti ed to kidnappings. My point is simply
t hat there are many crimes that are misdemeanors which w e
k now a r e mor e l i ke l y t o be t i ed t o ot her ser i ou s c r i m e s
which do pose a threat to community safety whereas things
such as credit card fraud, embezzlement, white collar crime,
crimes against the environment aren't necessarily...

SENATOR FLOOD: What about possession of methamphetamines?

KRISTEN HOUSER: Um -hum.

SENATOR FLOOD: For an 18- year-old youngster in Madison
County, Nebraska. He goes down to the state p rison. We
d on' t t ake h i s DN A .

KRISTEN HOUSER: Um -hum. I don't know that you shou d. I
t.nink if he was an 18-year-old methamphetamine user who has
been i mp l i c a t e d i n o t h e r k i n d s of v i o l e n t cr i m e s p e r h a p s . . .

SENATOR FLOOD: What if...let me maybe finish my thought
here. He g oes down to the state pr ison. He gets no
treatment under our state Department of Corrections system.

KRIS EN HOUSFR: Co r r ec t .

SENA.OR FLOOD: And he's back on the streets in Norfolk in
s ix month s a n d t o f u r t h er h i s h ab i t he b r e a k s i n t o a hou se
or h e g oe s do wn fo r t wo y ea r s . He comes b a c k . Nobo d y h a s
taken his DNA and he's now fully committed meth addic' and
he causes a ver y se rious crime to occur by his behavior.
And we' ve had those in Norfolk.

KRISTEN HOUSER: Um -hum.

SENATOR FLOOD: It would seem to me that we would wan' his
DNA on th e f rst or the second visit, preferably the fi st
so that we have that in the system.

KRISTEN HOUSER: Well, that would be one way of looking a t
i t . I wou l d a l so l ook at i t t ha t whe n w e h a v e p e o p l e hou s e d
in fac''ities like our prison system or county jails that we
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might be bett er se rved b y instituting rehabilitative
programs to help people get off drugs, get support so that
they' re not commit. ting crimes...

SENATOR FLOOD: I don' t

KRISTEN HOUSER: . . .wh e n t h e y g et ou t s i de . I t h i nk t h at
that's a more useful and less invasive tactic to take.

SENATOR FLOOD: I hundred percent agree with that. But if
you sit in district court in my district, we don't have any
white col' ar criminals that are prosecuted that often. And
I would argue with you that they need to be checked just as
much. If you can take S300,000 of Grandma's money, you can
commit other heinous crimes as well. They' re not scot-free.

K RISTEN HOUSER: What we know about pe ople wh o c ommit
offenses such as sexual violence, homicide, violent crimes
against others is that they have certain c haracter traits
tha t a r e di f f er en t f r om o t he r s a nd wh i l e so m ebody who ' s
embezzling money, stealing from th e fam ily fo r whatever
reason, may or may not have those kinds of predispositions,
I don't think that at this point in time it's i n the best
interests of our state to be t.aking permanent identificati~ n
informat on when w e don't know how else that's going to be
used in the future when we have no legal infrastructure to
p rot ec t i t f r om peo p l e .

SENA.™R :' O" : How is DNA different than a fingerprir.

KRISTEN HOUSER: We l', nu mber one, a fingerprint doesn' t
t ell your insurance company whether or n ot yo u' ve got a
pred sposition to breas ca ncer, whether or not you' ve got
other kinds of hereditary diseases.

SENATOR FLOCD: Isn't that outside the scope, I guess,

KR.S.EN HOUSER: No , bec a u s e . . .

SENATOR FLOOD: we' re not talking about insurance comp inies.
We ta ' k i no about . . .

KRIS EN HOUSER: .. .once it's available...

SENA.OR FLOOD: . ..Department of Corrections records.
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KRISTEN R OUSER: ...but once that DNA is available, if we
don't have legal infrastructu e in place to forbid it fro m
going elsewhere, it's vulnerable to being used in ways that
are inappropriate and that weren't intended when the law was
passed.

SENATOR FLOOD: Can insurance companies get your record from
the Department of Corrections today?

KRISTEN HOUSER: I couldn't answer that. I think if y c u're
get t i n g med i c al ser v i ce th er e , I don ' t know w h a t ' s ' n t h e
r ecords . I cou l dn ' t answ e r .

SENATOR FLOOD: Well , we ' ll disagree on this but I
appreciate your opinion. . hank yo u .

KRISTEN HOUSER: Su r e .

SENATOR BOURNE: Further questions for Ms. Houser? Senator
Chambers.

SENATOR CHAMBERS: Just for one point. You d on't ha ve to
get a co urt o rder t o take fi ngerprints because they' re
observab' e, they' re external. The re's no invasion cf th e
body to get it and courts have made that distinction, even
Nebraska law. Federal court decisions that deal with ' aking
DNA samples whether by a swab of blood extraction or ot her
ways so the la w h a s al ready made a very clear 1 ne of
d is t i nct i o n . Th er e i s a com p any t h a t h a s be e n s e n d i n g s t u f f
o ut to senators about passing bills that w ould t ake D NA
samples from everybody. The y have a financial interest in
t and whenever something like this which is going to nvade

the privacy in general of people, they try to attach t to
something that has a h igh emotional content and right now
it's sexual assault or methamphetamine abuse. So they wi ll
hook evervth.ng as a possibility of being connected tc, tnose
c..imes that hey think are really exciting the public. Then
without somebody like me in the Legislature, bad laws are
p assed and p e o p l e w i l l au t o m a t i ca l l y say , we l l , t h i s i s a
g ood t h i ng and i t ' s p r o t ec t i ng t he pub l i c . And as f or
people being convicted beyond a reasonable doubt being the
ones whose DNA was taken, here's my question. Are you aware
that there have been men convicted beyond a reasonable doubt
and appellate courts have upheld their convictions of first
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degree murder and they were sentenced to die and placed on
death row and were subsequently exonerated? Are you aware
that that has happened?

KRISTEN HOUSER: Ye s .

SENATOR CHAMBERS: So merely saying that a system which is
flawed and which lawyers know will have people convicted
because they don't have adequate legal advice, to sit up and
say that because that flawed system has said somebody is
guilty beyond a r easonable doubt is what justifies taking
DNA is a flawed argument. I'm more interested in the points
that you made and since you' re being the sounding board and
my colleague on the left as far as his relationship to me
but on the right as far as his orientation compared to mine
(laughter) has made some comments just so there would be a
balance in the record. I do b elieve there are o ffenses
which don't rise to the level of a felony which might be
more indicative of the likelihood that somebody's going to
commit the kind of crimes they say they' re concerned about
but that's not the real concern of the c ompany that is
pushing legislatures to pass these bills. The company is
using that as a scare tactic to get these bills passed.
But, and Dr. Johnson knows this when he comes. This b'll is
not going to p ass if I have anything to do with it and I
want that on the record. So those who are for it can ge t
their best arguments together and count for the 33 votes and
I' ll tell you why. I' ve been on this Judiciary Committee
ever since I' ve been in the Legislature. I' ve seen every
manner of proposed legislation come. I' ve seen companies
before get senators to do this and sometimes these companies
will hook up w ith these organizations that put out
publications that are sent to s enators and they say
recommended legislation. And I know it's just a matte' of
time before they come but when they come I'm ready for them.
So you need not think that you' re alone in this; you need
not think that the testimony you gave which indicates the
types of offenses which might be indicative of somebody
doing these things, you need not think it fell on deaf ears.
Some of my c olleagues are younger, less experienced
(laughter), and are more easily swayed. But when you reach
my age and you' ve been around the track a s many times as I
have, you don't do t hings just to be friends with other
senators. When they bring bad legislation, it has to get by
me and I assure you that's not going to be an easy task.
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Also, in Otiaha »ot lo ng ago , t here was an abuse by the
p ol i c e o f t ak i ng D NA . An d i t j u st h ap p e ned t h a t al l t he m e n
were black a nd it jus t happened t hat the description,
general as it was, said a man from 5'4" to 5'9", 275 to...I
mean 250 t o...whatever it was , a big belly. They were
t.aking DNA samples from black men 6' 1" and 6'4", muscular.
They said he was bald or his head was shaved. Goino after
young men with dreadlocks. That's what the police do. Now,
in Norfolk that n ever h appens s o I can unde..stand
inexperienced you ngsters thi nking that when y o u put
something i n t he l aw a n d g i v e t he po l i c e t h i s powe r , t h ey ' r e
not g o i n g t o abu s e i t . But wh e n y o u ' r e a n ol d - t i m er l i ke
m e, y ou don ' t wa n t t o wa i t un t i l peop l e ' s r i gh t s h a v e b e e n
violated. You head it off at the pass so I don't want you
to think you came here in vain.

KRISTEN HOUSER: Than k yo u . I f I cou l d a dd , I agr e e . I
believe that DNA is overly r elied upon to investigate
c r imes . I t h i n k i t ' s a gr eat t oo l t .o u se i f yo u ' r e w . r k i ng
on a stranger case and you have a bank to already compare it
from and i t's a fab ulous tool o nce you' ve done your
investigation and have made an arrest to figure out whether
or not you' ve got the right person. But I don't believe in
f i s h i n g e xpe d i t i o ns an d I b el i eve t ha t t h e r e w a s a st u d y
that was put out there which showed in a...I think i t was
18 different sexual assault investigations where they did
fishing expeditions for DNA to identify a suspect that there
were no cases that were solved by doing so. I thi n k th at
DNA i s ex c i t i ng , i t. i s cu t t i ng e dg e . I t h i n k t ha t we wi l l
have additional uses for it in the futu re bu t I aon 't
believe right no w th a t the use of DNA in investigative
procedures is up to speed with other kinds of investigative
procedures which a re lagging far behind in terms of sexual
assault, horn cide, and kidnapping investigations.

SENATOR CHAMBERS: And by the way, a n Omaha c a se, t hey
haven't come close to finding anybody so now they' ve offered
a big g er r e wa r d . . .

KRISTEN HOUSER: Yes .

SENATOR CHAMBERS: ...t.o try to get some information.

SENATOR BOURNE: Thank you. Further questions?
none, thank you. Appreciate yo ur tes timony.

Seeing
Other
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testifiers in o pposition? Test ifiers neutral? Se nator
Price t o c l o se .

SENATOR PRICE: Thank yo u, Mr. Chair and members of the
c ommit t ee . . n th e b i l l on pa g e 6 i t say s t he DNA s am p l e s
and DNA records shall only be used by the Nebraska State
Patrol to create a separate population database comprised of
DNA records obtained under the ac t aft er all per sonal
i dent i f i cat i o n i s r emove d . The pa t r o l ma y sha . . e or
d isseminat e t he p opu l at i o n da t aba se wi t h o t he r l aw
enforcement agencies or forensic DNA labs which assist the
patrol with statistical databases. So i t is a protected
list. And then the lady just ahead of me, on the handout if
you look at the last page it is entitled solved crimes. It
said statistics show that as many of half of the cr iminals
that com mit viol ent crimes have nonviolent cr minal
histories. Therefore, offenders who are required to . ubmit
DNA when conv i c t e d o f non vi o l e n t f el o ni e s wi l l b e i den t i f i ed
as they leave DNA behind at rape and murder scenes. If a
s tat e t a k e s DNA f r o m v i o l e n t o f f e nd e r s o nl y , t h e l i ke ' i h oo d
of solving a pa rticular rape o r mu rder are reduced by
5 0 percent. That is in thi.s document that I handed to you .
I had an int eresting comment t o me that a person I was
talking to said that maybe in t he future, maybe i n the
future that DNA sa mples will be taken upon the bi th of
every child. So there would be a record right then. B' t I
mean, that's gust something I heard that I thought I would
share. They put such importance on DNA. I would entertain
any other questions, if anybody had questions.

SENATOR BOURNE: Thank you. Are there questions for Serator
Price ? See i ng no n e , t ha n k yo u .

SENATOR PRICE: I le ave this in your capable hands because
like I said, Dr. Johnson had...Senator Johnson ha d a DNA
b.ll and I have this one arid I leave this in your hands to
make the deci. sion.

SENATOR BOURNE: Tha n k y o u .

SENATOR PRICE: I thank you for your attention.

S ENATOR BOURNE: Appr eciate it. That will con cluoe th e
hear i n g o n LB 143 . Se na t o r Kr u s e t o op en o n LB 377 . And
would those n d ividuals here o te stify in support o f t. his
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measure make t heir way to the on-deck area? We come,
S enator K ru s e .

LB 377

SENATOR KRUSE : Than k you . Senator Bourne and memb rs of
the committee, I am Lowen Kruse, D istrict 13, L -o. .

-e-n .
LB 377 is referred t o often as an HIV assault bill. The
bill establishes that it is a criminal act for a pe rse.. to
k nowing l y expo se an ot he r per so n t o HI V i n f ec t i on t h r oug h
sexual con t a c t or sha r i ng a need l e o r g i v i ng b l oo d . Qu i t e
simply, there ar e tw o requirements for establishina =hat.
One, that the offender knows that she or he is HIV pos t ive.
Number two, the victi.m or the blood bank does not know that.
Our target in this bill is a crim inal a c tion, cr" m' nal
attitude. Clearly, this act that we' re describing here is
an assault. I describe that more in a previous opening but
fus t r emi nd you t h at t h i s i s mor e f r i g ht e n i n g t h an be i ng
snot for many people. It is a scary thing to have nappen
and clearly s a way to threaten as well as to hurt someone.
T he b i l l was br o u g h t l a st sess i o n w i t h f a i r l y b r oad su p p o r t
i n t h e p u b l i c and i n t he ha l l s her e . We l l , we r an ou t o f
time. But usi n g th at reference point, this bill has two
changes. One comes from you as a committee. We res ponded
to your question of the definition of needles and that has
been done. The second is that the charge and penalty has
changed i f a n HI V i nf ec t i o n do e s n o t occu r . I had a i t t l e
trouble with that personally. It seemed to me the intert is
the same but I am reminded that when someone is shot we wait
to see what happens to the victim before we determine what
the charges are . This bill is a result of contact from
several people but. especially one citizen who was a vi ctim
of that assault and who t.estified in the last session. She
did not know the medicine that her partner was ta king w as
for HIV. Purt her, when she did learn that she found out
t hat h e w a s h i t t i ng on ot h er w o men he d i d n ot l i k e . She
became upset a bout that a nd was bold enough to go to the
prosecutor and try to do something about it. And there s he
learned something else. She learned there is no law aga nst
i .t . I n 25 o t he r "tates there is a law including Iowa and
South Dakota but not in Nebraska. So we have a sit .ation
here where a person with a criminal attitude that miaht use
those words, not. very precise, but a person who wishes to do
someone harm or fri.ghten them and is very cl ever, ca n go
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about this process of doing it, frighten, injure, possibly
cause the death of the otner person and there is a tot il gap
in our l aw. I frankly do not see much prosecution under
t hi s b i l l . I t. ' s v er y ha r d t o do u nl e ss t he r e ' s mu t i p l e
victims as there is in the illustration we' re using he..e but
otherwi.se witnesses are no t re ally available and it'd be
v ery hard to prosecute. I th ink i t's important that w e
declare that this is criminal behavior. That's what this is
about, :o s tate a public policy, to state that this s not
acceptable. Indeed, this is criminal. The only objection
that we hav e had on the bill was that it may detei some
persons from being tested. HIV positive persons who have
talked with me have discounted that saying that you are
g oing to want to know if you are positive so that you ca n
get medication. It's not covered in the bill, really can' t
be. But I would argue that. not wanting to be tested while
assuming that one is positive and going about activity that
i.s reckless is also criminal behavior. Intent is not a
factor. Shooting down an open street is criminal behavior
whether you hit somebody or not. I think it's incumbent
upon us to define criminal behavior when we see it, when we
know it, and to give at least s ome protection to our
c i t i z e n s. I t ha nk yo u .

SENATOR BOURNE: Thank you. Are there questions for Senator
Kruse? Se e ' ng n o ne , t ha n k y o u .

SENATOR KRUSE: T ha n k y o u .

SENATOR BOURNE: Are there testifiers in support? Are there
t es t i f i e r s i n op po si t i o n ? Ok ay , I a ssu me we ' ve s i g n e d i n?
Oh, perfect., you guys are prepared. Firs t te stifier in
opposition, come forward. If you just set them on the edge
of the desk then the page will come around and get them so
whenever you' re ready. Welcome. (See also Exhibit 21)

DARREN McCARTY: (Ex h i b i t 22 ) Al l r i gh t , we l l , my n a m e i s
Darren McCarty, D-a-r-r-e-n M-c-C-a-r-t-y. Senators, I 'm
Darren McCarty, 19 years HIV positive. I was diagnosed in
1985 here in Lincoln and I reside in Mr. Foley's dis' rict.
I spoke here w hen this bill was LB 872 and it still lacks
v al i d i t y t o be m u c h o f a use f u l l aw . The h ead o f t hi s
committee has said it. was basically a he said, she said type
of ' aw. nere is no way of proving disclosure ever took
place and what is the proper process of disclosing. Sl.ould
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I tell them right when we meet, before I kiss them so maybe
we can get to know each other first? Or should I tell them
r ight before we have sexual activity? What if I do tell
them one night? They say it's cool being in the heat of the
moment and then they freak out the next day. Believe me,
I' ve had this happen. When i t c omes to d efining the
differences between first and third degree assault, how do
we know the HIV status of the person claiming not to be
told? As I educate my students about sexual responsibility,
I tell them it only takes one time of being irresponsible.
How do we know where this person's HIV status came from7
When it comes to the definition of sexual act in this bill,
it's very vague. There are a lot of sexual situations where
no intercourse occurs. What about sexual assault cases?
Does an HIV p ositive person who is attacked get thrown in
jail for not disclosing? Y e s, I ca n see setting up a
precedent to laws that I n eed to d isclose to everyone
whether it be a n accident, you know whether car or
otherwise. In 1986 I was fired here in Lincoln because my
boss told me I had to disclose to all my fellow employees or
I would be fired. I hope we haven't come back to t hat.
This law will roll back efforts in Nebraska on getting
people tested. The only certain defense to this legislation
is not knowing your HIV status. I' ve had three men come up
to me in the last month wanting to be tested. The physical
part of this disease doesn't scare people as much anymore as
the fact of how it will be used against them. Losing their
jobs, farms, families, and social life are the things they
worry about the most. Two out of the three said they have
heard about this law and they would not be tested. What
about the thousands of others who are like them? Nowhere in
this bill does it talk about intent. I do not know of
anyone who is HIV positive who could live with themselves if
they gave somebody HIV and I know hundreds. As I see it in
this bill, all the responsibility is put on the HIV positive
person to prove their innocence, I have talked to a lot of
people since LB 872 was drafted originally. Most people say
it should be the responsibility of both parties when it
comes to protecting yourself in sexual activity. And if the
fear was that this guy was out to intentionally spread HIV
and not telling people then what's the harm of adding intent
t o t hi s b i l l ? That wa y , t h o s e o f us w h o a r e H I V p o s i t i ve
who are doing things right aren't going to b e sca red of
being accused out of the blue. Do you realize just what an
accusation, just an accusation, can do? It would be similar
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to one o f y o u b e i n g a c c used
spouse . Pl ea s e, S e n a t o r s, I
hurt my e fforts in getting
make this law to be fair for

SENATOR BOURNE: Thank yo u . Are the r e qu estions for
Mr. McCarty? Senator Chambers.

SENATOR CHAMBERS: Not really a question. Mr . McCarty,
sometime maybe you " an g i v e me a c al l . I do a week l y cab l e
program and I' ve been trying to encourage...mainly black
people watch the program, I think, but more m ight to be
t ested . I ' m n ot a wa r e o f hav i n g d o n e a n y t h i n g t h a t w o u l d
give me exposure but I' ve told people in my community that I
should be an example so I'm going to get tested myself. It
zs ex t r e mel y d i f f >cu l t whe t h e r pe o p le t h i nk t he y h a v e i t o r
not. There 's just, a t lea st xn my community, a
disinclination to be tested. You can tell them it's s mple,
i t ' s no t go i ng t o hu r t , z t ' s co nf i d en t i a l . But I h aven ' t
been able to break through so if you have some ideas, I 'd
appreciate really. Call me at my office because I'm trying
to get the same thing done and I emphasize that if you test
and you' re positive, get some treatment, get some help. But
some people have strange notions about what const tutes
b eing HI V p o s i t i v e and t he y don ' t wa n t t o kno w. I t ' s al mo s t
l i k e i f t h ey don ' t kn o w t h e n n o t h i n g i s go i ng t o hap p en . So
I 'm making this statement not just in the context o f this
bill but I don 't know where else to turn and with the way
you' ve given your testimony, you may have s ome tech piques
tha t I can ma k e u s e o f t h at wi l l be va l u ab l e . So i f you ' r e
wil l i ng t o h el p m e d o t ha t , I wou l d a pp r e c i a t e i t .

DARREN McCARTY: Well, yeah, I do have 14 years of speaking
experience, of g etting, you know, out there speak ng to
c olleges, youth groups, Catholic groups, you name it. An d ,
you know, and I do, you know, I do get out the word to get
people tested. And that's what scares me so much about this
bill. You know, these people actually came up to me ln my
gym, you know, where I work out at. And they came up to me
and they told me, we are scared. We are s cared of be ing
tested. We don't want to be classified as a criminal. You
know, we h av e e n o ugh t o w o r ry ab o u t w h e n H I V . . .w hen w e h ave
to go get tes ted to begin with. And then to be put xnto
this whole other almost...and nothing against the, what I
would ca l l t he i n t e nt o f t hi s b i l l be cau s e t he r e ar e m ea n

of being unfaithful to y our
ask this of you, be fair, don' t
people tested and add intent to
all of us who are involved.
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people out there. T here are absolutely mean people who
have, you know, but that is such a minuscule amount of the
population compared to the people who are responsible HIV
positive people. And that's what this bill hurts, you know.
You' ll hear from several speakers here today are long-term
surv i v o r s o f t hi s d i s ea s e a nd we can a l l at t r i b ut e ou r
status, where we a r e today, by getting tested ear y, by
taking medications and still being here to this day. You
know, but if you don't get tested early, people what happens
is, they' re going to wait to die. You know, then they' re
going to enter our Medicaid system, you know, basically with
full-blown AIDS and then it gets, you know, super costly
from there. This bill almost, to me, costs Nebraska more,
you know. So I'm sorry for my additional comments there.

SENATOR BOURNE: No, that's all right. I appreciate your
input. Furt her q uestions for Mr. McCarty? See ing none,
t hank y o u .

DARREN McCARTY: Tha n k y ou .

SENATOR BOURNE: Next testifier in opposition?

ROSALEE HIGGS: (Ex hi b i t 2 3 ) My name i s Ros al ee Hi gg s ,
H-i - g - g - s . I coordinate the H IV testing and counseling
program at Nebraska AIDS Project. The Centers for D .sease
Control estimates that as many as one-third of the people
infected with HIV in the United States have not been t es t e d
and do n ot know they' re infected. E fforts to reach this
population through HIV testing and counseling services will
be seriously impacted should LB 377 be enacted. Nebraska
can be proud of its efforts in increasing availability and
access to H IV testing services. At last report, close to
2,000 Nebraskans have had the opportunity to learn the r HIV
p ositive status, get into medical care, and take s teps t o
elim nate their risk of spr eading HIV to others. LB 377
threatens our success in this area by discouraging people
from learning their HIV positive status. Without language
regarding intent, the use of protection, or a way to pr ove
disclosure, an individual's only defense against this . aw is
ignorance. This ignorance is costly. Not only wi 1 the
burden on our health-care system increase as pe ople w ait
until they are seriously ill to learn of their infection, an
undiagnosed HI V i n f ec t i on wi l l i n ev i t ab l y l ead t o t he s pr ead
o f HI V . LB 37 7 wi l l l ead t o a n i n cr e a s e i n t he nu mber o f
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HIV i n f e ct i o n s a l be i t un d i a g n o sed o n es. I n ad d i t i on , t he
i nd i v i d u a l i z ed nat u r e o f t he HI V t e st i ng an d c ou n s e l i ng
session is often the most meaningful place people receive
HIV risk reduction information relevant to their spec' fic
s i t u a t i o n . I n d i sco u ra g i n g k n o w l e dge o f o ne ' s HI V s t at u s ,
LB 377 w' ll " mpact the available venues in which people will
r ece iv e i nd i v i d ua l i zed HI V edu cat i on . Neb r as ka n s a r e
fortunat.e to have access to both confidential and anonymous
testing services. Confidential testing in which the client
gives their name and contact information is t h e preferred
method o f t es t i ng , a s hav i ng t h i s i nf o r m a t i o n al l ow s u s t o
offer the cl'ent partner notification and referral ser.vices.
Partner notification and r e ferral allows u s to con tact
clients who h ave r ecently tested positive to get contact
information of others they may have exposed to the virus so
they, in t u rn, may b e offered testing. This contact is
performed discreetly and the s ource of t he potential
i n fec t i o n i s wi t hh e l d . Thi s ser v i ce a l l ow s p e o p l e wh o h a v e
recently learned their HIV positive status to refer pa s t
partners to te sting w ithout needing to reveal the r HIV
status to them. Many people are referred to testing through
partner notification and referral who otherwise would n ot
have gott.en tested. This law will threaten the viabil. ty of
this important service. The threat of being held crim nally
liable for having one's name attached to a positive HIV test
will severely limit people's willingness to participate in
this vital part of HIV prevention. The inescapable esult
aside from a refusal to get tested altogether will be an
overwhelming switch to anonymous testing in which the client
: est s w i t ho u t g v i . n g any i d en t i f y i ng i n f or mat i o n . Th i s
option, while important for those who otherwise would refuse
to get te sted, d oes nothing to encourage participat on in
partner noti ication. Our hands will be tied in stopping
chains of nfe ction. I urge you to maintain Nebr vaska's
current success in HIV prevention and support us i n mak ing
HIV testing an accessible and acceptable part of healthcare.
LB 377 w ill d s c ourage HIV testing and will be detrimental
t o t h . s go a l . Th ank you .

SENATOR BOURNE: T han k y o u .
Ms. Higgs? Senator Flood.

SENATOR FLOOD: Thank you , Chairman Bourne. Tha n.: you,
Ms. Higgs, for your testimony. It seems to me and maybe
Senator Chambers knows this better than I, but don't w» have

A re there q uestions f o r
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laws on th e books right now that address, that prot.ec" HIV
nformation and medical records from being released?

ROSALEE HIGGS: Y es, we do.

SENATOR FLOOD: So t h i s b i l l , even ' f p a s s ed , w o u l d n ' t a l l ow
a prosecuto" to g et th a t in formation? You still can' t
subpoena those records, is that right?

ROSALEE HIGGS: T rue, true.

SENATOR FLOOD: So, on its face, this bill pr obably w on' t
ever be used because the only way to find out if someone is
HIV positive would be to subpoena those records. I 'm not...

ROSALEE HIGGS: U nless there was.

SENATOR FLOOD: ...and I'm not s aying this because I
disagree with the current law...

ROSALEE HIGGS: .. .okay.

SENATOR F L OOD: . . . bu t I ' m j u st s ay i n g t ha t i t ' s g o ng t o
hamper the success of this, won't it?

R OSALEE HIGGS: True, yes, unless an accuser were t o com e
forward in which case the person's HIV status would be made
p ubl i c .

SENATOR FLOOD: Do es that law, and you' ll probably know
b et te r t h an me bu t p r oh i b i t s HI V i n f o r m a ti o n f r om b e i n g
subpoenaed, does that also extend to the medical information
or the narrative that the doctor provides i n his o" her
medical reco d about why a person came in for a test?

ROSALEE H I GGS: Tha t I don ' t k now . We ' r e n ot a c l i n i c . We
strictly pro. ride testing then refer away for medical care so
that I don't know.

SENATOR FLOOD: Because that on its face would concern me if
they could not only just ge t t h e test b ut t he medical
r ecord s . . .

ROSALEE HIGGS: Sure . I ' m not...



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 377Committee on Judiciary
M arch 16 , 200 5
Page 59

SENATOR FLOOD: ...to show conduct and maybe somebody behind
you is familiar with those...

ROSALEE HIGGS: That's possible.

SENATOR F L OOD:
T hank you .

ROSALEE HIGGS: Thank you.

SENATOR BOURNE: Th ank y ou . Further auestions for
Ms. Higgs? Seeing no ne, t hank y ou . Next testif.er in
o pposi t i o n '?

JOSEPH CONRAD: (Exh i b i t 24 ) I ' m Jo s e p h C o n r ad , J - o - s - e - p - h
C-o-n-r-a-d. My nam e is Joseph Conrad. I live ' n Omaha,
Nebraska. I' ve been living with HIV since 1986. I' ve spent
the better part of the last 13 years educating Nebraskans
about HIV p revention and promoting personal responsibility
for knowing your own HIV status and the status of anyone you
choose to be ant>mate with. I testify today against LB 377
'or several reasons bu t I lim i t my com ments to the
follow ng: No sa ne pe rson would support or enc ourage
reckless, intentional and cr iminal transmission of HIV to
unsuspecting or noninformed persons. In fact, most of us
impacted by HIV take responsible precautions to prevent the
spread of H I V th rough honest edu cation and part ner
notification. L B 377, on the other ha nd, gi ves th e
perception that a rampant problem exists creating the n e ed
f or l ega l n 3u st xces and un f a r r bu r d e n s o f pr oo f t h at we ,
the HI V c ommuni t y , ha v e fo r ce r t a i n i mpa ct e d i r r e spo n s i b l y
a nd d i sho n e s t l y . To be f a i r , I wou l d say t h at i gno r a n c e
and/or lack of personal responsibility is not valid as an
excuse or a defense. To also be fair, we should agre~ that
50 percent of transmission pre vention is a shared
responsibility of personal protection. LB 377 wou ld
encourage ignorance as a defense for sexually active persons
w ho may or may not know their own HIV status to ab use t h e
legal system and cause retribution or punit.ive resolut ons
against anyone who is HIV positive or has AIDS. Of g eater
importance and xn dire need of reconsideration is the use of
proxrmate cause t o determine the responsibility and a
supposed def nit re source of any new HIV infection. ask
you these questrons: How would the legal system, taking a
fai" look at complaints filed under LB 377, determine the

.rules but I appreciate your test. mony.
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oreexis ng H I V st atus of any plaintiff who is now or has
ver bee., sexually active or e ver p articipated .n any

defined risk 'actor over the past 22 years used by the CDC?
H ow wo u d t he l eg a l sys t e m t ak i n g a f a i r l ook a t comp . a i n t s
fi'ed under B 377 establish truth from two co ntrad ctory
statements of disclosure/nondisclosure by the plainti f and
accused? H o w wo u l d t h e l eg al sy st e m , t ak i n g a f a i r l ook a t
complaints filed under LB 377, assig n financial
responsibility of H I V te sting to establish that HIV
infection exists in either plaintiff or accused? An event
may have more t han on e pr oximate cause, but o nl r one
immediate cause. Why then sh ould LB 377 u tilize only
proximate cause and compl etely igno re immed iate
responsi .b i l i t y an d i mme d i a t e ca u s e r e s u l t i ng i n a j uda ment
based so e'y on nonimmediate, nonresponsible circumstances?
Such laws t o prove th e so urce of a new HIV infect on on
proximate cause instead of immediate cause as its standard,
i s equ a l t o emp o wer i n g H I V n e g a t i v e i nd i v i du a l s t o po i nt a
half loaded gun at their head and p ulling the t r:gger.
Specific and clearly written laws serve a greater purpose of
fairness, equal justice and legitimate punitive assianments
than those with g ray areas left to interpretation,
manipulation, and di scrimination a s LB 377 is wri tten.
T hank vo u .

SENATOR BOURNE: Thank you . Are there que stion.". for
Mr. Conrad? Seei n g none , th ank you. Next testifier in
o ppos i t i o n? We l co m e .

CINDY WHITE: (Ex h i b i t 25 ) He l l o . My nam e i s Ci ndy White .
I would like to tell you that I am totally black-blind. I'm
not just cool wearing these sunglasses. I really wear them
for protection so I hope that I don't offend any o= the
members of the committee this afternoon. I am submitt ng my
written testimony. Oh, my last name, W-h-i-t-e.

SENATOR BOURNE: Th a n k y ou .

C INDY WHITE : I ' m submi t t i ng my wr i t t e n t est i mony y bu t
o bvious l y , d e t o a l a ck o f be i ng ab l e t o r ead i t myse f , I
w 11 just clarify a few points that I feel need a litt e bit
more ' n f o r ma t i on t hrown t owa r d s t h em. I b e l i eve I
contracted HIV 20, 21 years ago. At that time, I did not
rea l i z e i t , o bv i o us l y , i n t he ear l y e i gh t i e s . HI V wa s a
virus that only gay men were getting. However, gay men are
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not t h e only o nes h aving sex, to my knowledge, so,
unfortunately, for m e I was put at risk too. I have never
felt like a victim but under Sen~t = Lowen's comments, the
person that ga v me HIV made me a victim of it as well.
However, for six, seven, eight years, not knowing it, I,
withou t knowi ng i t , i n f ec t ed o t he r men i n my l i f e .
Unfortunately, as a mother, now as a widow, as a daughter, a
sister, a cousin I could go on and on, HIV has still never
totally defined my life. Despite the fact of it tak ng my
eyesight and a lot of nther medical complications, HIV h as
never defined me totally. The problem I have with B 377
and I speak in opposition to t his b ill this a fternoon,
approximate cause is something that cannot be proved with
this vi r u . I n f ac t , ev en t houg h I be l i ev e I co nt r act e d HI S
20, 21 years ago I found out much later due to pa rtner
notification that one of my lovers was bisexual because
contrary to popular belief, even though those records are to
b e kept confidential in partner notification I was told
someone else on a list that I was on. So I know, in fact,
that my lover, Greg, was bisexual and also gave HIV t o my
friend Wes Bowen (phonetic) who was a gay man. Now, did my
virus mutate strictly because of my o wn cross mut ations?
Probably but also because I will never know how many other
p eople I s l ep t wi t h t h at co u l d ha v e b ee n HI V p o s i t i v e dur i ng
the time that I had unprotected sex. I al so believe t hat
with all the CDC reports on body fluids, blood, semen, and
vaginal secretions and breast milk are body fluids that
c arr y a nd t r an sm i t HI V . And I h ope t h at s i nce b r ea s t mi l k
is not currently a part of this legislation that it wi" l not
become part of t his legislation due t o t he fact t hat
unfairly pu t s the ourden of proof or burd en of
responsibility on mothers. So I thank you for y our t' me.
Are there any questions for me?

SENATOR BOURNE: Tha nk you. We appreciate your test. mony.
Are there questions for Ms. White? Seeing none, thank you.

C INDY WHITE: Tha n k yo u .

SENATOR BOURNE: We a ppreciate you taking th e ti m e and
telling us your story v ery m u ch . Next tes tifier in
o ppos i t i on ?

BRIAN KIRCHHOFF: (Exhibit 26) Good af ternoon, Senator
Bourne, members of the Judiciary Committee. For the record,
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my name i s Brian Kirchhoff, K-i-r-c-h-h-o-f-f. I am here
today to of fer m y strong opposition to LB 377 because I
believe the vagueness of the wording of this legislation and
phrases such as could result and the lack of a definit on of
disclosure are suff icient to create substantial
interpretations problems with this legislation if it were to
be i mp l e ment ed . I n a dd i t i on , t h er e ex i s t s a sub st a n t i a l
burden of pr oof i ssue that r emains unresolved in the
legislation and creates a ma3or barrier to the effective
i mplementa t i o n o f LB 37 7 . The p hr a s e , cou l d r esu l t i n t he
definition of d isclosure, page 2, lines 9 through 16 refer
to a person who knowingly engages in sexual intercourse with
another person or performs or submits to any sexual act with
another person through which contact with blood, semen, or
vaginal secretions could result without disclosing to such
persons t h e f a ct t ha t he or she i s a n AI D S o r H IV a f f ' i c t ed
person prior to sexual intercourse or the sexual act and is
the proximate cause of such sexual intercourse or s exual
acts such as the person tests positive for AIDS or HIV. It
is unclear in this legislation if an act in which a person
demonstrates an in tent. not to spread HIV or AIDS such as
taking actions such as the use of a condom, would still
qualify as an act that could result in the spread of AIDS or
HIV. The phrase, could result, would, in effect, take the
intent standard out of fir st- and thi rd-degree assault,
making HIV status it. self a c r ime under the eyes of this
legislation. Using the "could result" standard would cause
any such act as a kiss between two people to be considered a
prosecutable offense because it is a rare possibility that a
kiss could result in t he exchange of blood between two
people while kissing if there is a cut in someone's mouth.
I n e f f e c t , t h i s ph r a se "could result" is so overbroad that
it makes a person's HIV sta us a prosecutable offense n and
of itself. In effect, a person who takes measurable actions
to limit or prevent t.he spread of HIV such as using condom
before having a sexual c ontact with another person could
still be prosecuted under this l egislation even i' the
result of that sexual contact is that there is no spread of
HIV disease which is the most likely result if t h e person
who is af flicted with HIV or AIDS correctly uses a condom
before sexual contact is made. The "could result" standard,
i n e f f ec t , . . .

S ENATOR BOURNE: Can I interrupt, Mr. Kirchhoff, for just
one second?
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BRIAN K I RCHHOFF: Ye s .

SENATOR BOU RNE : Your tes timony is , I thi nk, r eally
important to the committee. If you' re rushing so yo u can
get t h r o u g h b e c a use o f t he l i gh t s . . .

BRIAN KI RCHHOFF: So r r y .

SENATOR BOURNE: .. .that's okay. Just, I mean, what you' re
s aying h e r e " s ver y r e l ev a n t . I t ' s go i ng r i g ht t o t he b i l l
so just...we' ll ask questions and give you some extra time
s o. . .

BRIAN KIRCHHOFF: Okay . I wi l l s l ow dow n a l i t t l e b i t .
(Laughter) That is the result of debating for way too many
y ears i n h i g h sch oo l a n d c ol l e g e so I wi l l s l ow i t down
a b i t .

SENATOR BOURNE: Th a n k y ou .

BRIAN KI R C HHOFF : T he "could result" standard, in e feet,
makes prosecutable an act that does not result in the spread
of the disease and demonstrates no in tent t o spread t he
disease thus su pporting t.he claim t hat this legis' ation
makes HIV status in and of itself an offense rather than an
intentional offense. The clea r lack of def init on of
disclosure is further problematic. There is no standard for
what constitutes adequate disclosure from an HI V or AIDS
af f l i c t ed i nd i v i du a l t o t he i r sex u a l pa r t ne r . I f t he pe r son
s mentioning their status hours before any sexual contact

occurs, is that sufficient disc losure und er this
legislation? Is showing another person the positive results
of an H I V test required before sexual contact can legally
occur ? W o u l d d sc l o su r e f r om a p er s o n wh o i s HI V p cs i t i ve
and under the in fluence of dr ugs o r alcohol to another
p erson who is under the influence of drugs o r alcohol be
adequate disclosure under this legislation? With the lack
of a defini.t on of what constitutes disclosure in this till,
there are questions that could be left up to interpretation
o f l aw e n f o r ce ment , comp l a i . nant s an d j udg e s wh o wc " , l d b e
left to i.nterpret thi.s legislation in whatever way the" saw
fit. Thes e overbroad terms would allow the legislat.on to
be enforced . nconsistently and without clear u n derstanding
of what c o nstitutes assault to a person who could be tried
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and convicted under this legislation. I' ll briefly state my
burden of proof problems with this as I see that my time has
expired. As stated previously, the burden of proof is hard
t o e s t a b l i sh wi t h i n LB 3 7 7 a n d , as m e n ti on e d b e f o r e , t h i s i s
primarily hearsay evidence that wouldn't necessarily be used
in the prosecution of these cases. If the standard being
proven is that of disclosure then the evidence that needs to
be proven i s that one person told another person of. their
HIV status before any sexual act occurred. This necessarily
relies heavily on hearsay evidence. The burden of prcof is
on whether he or she in formed their partner before any
sexual act occurred and this will always be di fficu t to
objectively approve. Thes e problems will be fu rther
exacerbated by the many cases which will surely involve one
or more of the parties in the sexual act being of impaired
judgment due to the influence of drugs or alcohol. Research
and experience has proven that states of impaired j udgment
are often contributing factors to sexual acts which tend to
be of higher risk of ex posure to HIV and AIDS. The
logistical barriers will be hard to overcome and wil' make
LB 377 an extremely difficult piece of legislation to e ver
successfully implement in Nebraska and that does conclude my
t est . imony f o r t h i s a f t e r no on . I wo ul d be ha pp y t o f i e d a ny
questions or comments at this time.

SENATOR BOURNE: Thank you. You understand I was just.

BRIAN KIRCHHOFF: I understand entirely...

SENATOR BOURNE: . ..I didn't want you to rush through. It' s
obvi o u s . . .

.I have a real bad habit of doing thatBRIAN KI R C HHOFF:
( laugh) .

SENATOR BOURNE: It's just obvious you' ve read the bil and
give n i t a l o t o f t ho ug h t a nd h a v e s o me re a l l y goo d p o i n t s .
I thought they were valuable.

B RIAN KIRCHHOFF: And the substance of what I spoke : s in
t he han d o u t , t ha t I pa ssed ou t i n ad di t i on t o som e o t he r
points that relate to some statements that other people will
be making a n d h a v e made .

SENATOR BOURNE: Thank you . Are there que stions for
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Mr. Kirchhoff? Seeing none, thank you.

BRIAN KIRCHHOFF: Tha n k y ou .

SENATOR BOURNE: Are there further testifiers in oppos tion?

KRISTEN HOUSER: (Exhibit 27) Again, my name is Kristen
Houser, H-o-u-s-e-r, and I'm here again to talk to you about
rape and prostitution. Right now I'm here representing the
Digni y Cooperative which is a group of organizations and
citizens concerned for the welfare of people in prostitution
in Omaha. And we oppose LB 377. While we support act''ons
which curb th e transmission o f HIV and AIDS, we do not
regard incarceration as one of those pract.ices. Peop e in
p ros t i t u t i on a r e a h i gn r i sk f o r ex pos ur e t o a nd
transmissio.. of HIV. Prostitutes who are HIV positive h ave
contracted the virus from someone else and it's one of the
many ways that these women are victimized, mostly women,
some men, some transgender. This bi ll d oes no" make
provisions or HIV posi tive v ictims of rape or othe r
physically violent acts which may result in the exchange of
body f l u i d s an d p os s i b l y t r an sm i t HI V . People i n
prostitution experience very high levels of sexual and
physical violence at the hands of those who purchase them.
It's a myth that pr ostitutes cannot be raped. People in
prostitution experience rather frequent vaginal, oral, and
anal rape, battery, and assaults with weapons. S=udies
estimate that women in prostitution are raped between ' 3 and
33 times per year. It's ludicrous to expect anyone w ho' s
being raped or beaten to meet a legal obligation to .;otify
their assailant of their HIV status by shouting it o ut at
such a time n addition to our concerns about being imoa red
w' th d r ugs o r a l coh ol wh i ch v er y much app l i e s t o t hi s
population. Of great concern to us is the fact t hat t h is
b' ll completely removes all responsibility from johns for
heir actions. Johns prefer anonymity, are attracted o the
rulnerab lit es o people in prostitution and often ge: o ff
on the powe" that they wield over those that they purchase.
Research on the r habits tells u s that many jo hns a re
willing to p a y mo re mo ney to have sex without a condom,
prefer sex acts without a condom, may beat prostitutes when
asked to u s e a condom, and are repeat buyers. Johns act
with deliberation to seek out sexual encounters which pose a
risk to the health of the people they purchase and usec, the
partners hat they li.e t.o at ho me, an d to the mselves.
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People in prostitution are also easy targets for arrest and
incarceration under this la w as ma n y l aw enforcement
o f f i c e r s kn o w t h e i r HI V s t . a t u s. An o f f i cer w h o t o o k m e o n a
ride along in Omaha pointed out people who were HIV positive
and pr o s t i t u t i ng as w e d r o v e a r o u n d v i o l at i n g t he i r l eg al
r i ght s t o p r i v acy and med i c al co nf i d en t i a l i t y . Ot h er
officers have told me that they will u s e t he li st of
declared medications provided by people they' ve arrested to
determine the HIV st.atus of those people. We ' re deeply
troubled by t hese practices and we have serious concerns
that adequate physical and mental healthcare for HIV
positive people is not available in the correctional system
and that this bill will result in additional unmet bui-dens.
The penalties prescribed in LB 377 only enhance the fear of
learning one's HIV status. If one doesn't know they' re HIV
positive, they cannot be prosecuted for knowingly exposing
others. It 's crucial that p eople i n prostitution be
regularly tested for H IV for the sake of their own health
and that of the public. The Dignity Cooperative is most
concerned with a ssisting people out of prostitution and
getting healthy. Ir carceration is not the answer. . f i t
were, prostitut on would have been conquered centuries ago.

SENATOR BOURNE: Thank you. Are there que stions for
Ms. Houser ? See i n g n o n e , t h a n k y ou .

KRISTEN HOUSER: Um -hum.

SENATOR BOURNE: Next testifier in opposition?

EMMERT LIND : (Ex h i b i t 28 ) Go od a f t er noo n . Emme r t Dean
Lind, L-i-n-d. My name is Emmert Dean Lind and I am an HIV
positive constituent living in the Panhandle of Nebraska. I
would l i ke t o t ha nk t he com mi t t e e f or t he o ppo r t u ni ' y t o
express my op position to pr oposed LB 377. Primar ly, I
would like to focus my comments t o thi s committee o n a
phrase conta' .ed throughout the bi ll that refers to "any
sexual act w th another person through which contact with
blood, semen, or va ginal secretions could result." My
concern is that the va gue te rminology utilized ir. t.his
statement, especially the w ords "any" a nd "c ou l d " w o u l d
leave the interpretation of legal guidelines entirely open
to the d iscreti.on of e ach i ndividual prosecutor in each
individual county across Nebraska. The utilization of such
vague termino' ogy raises tne distinct possibility of an
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unbalanced and unfair patchwork of prosecutions throughout
the state de pending upon the personal opinions and
inclinations of each county prosecutor. An ind ividual's
interpretation of any sexual act could conceivably include a
vast array of actions ranging from penetration to mutual
masturbation to fondling or frottage. Broadly interpreted,
even the act of kissing could be included due to a possible
exposure to blood should an individual's gums be bleeding.
Nor does the wording of this statute differentiate between
protected and unprotected activity. If there are n o
specific definitions explicitly delineated within the
wording of the law, it is not possible for individuals to
follow the letter of the law with any certainty nor would it
be fair to hold anyone accountable for an alleged deviation
from the proposed intent of such a la w. An addi tional
concern is that some, but not all possible modes of
transmission, have been specifically identified within the
language of this bill. While it is commonly accepted that
blood, semen, vaginal secretions, and breast milk are al l
possible modes of transmission o f HIV , th is b ill
specifically identifies only exposure to blood, semen, and
vaginal secretions as a basis for prosecution. It would be
unfair to criminalize only a portion of the transmission
modes while ignoring others because in order for a law to be
just it must be applied equitably to all. I agree that
every individual that has any sexually transmittable disease
be it hepatitis, herpes, g onorrhea, s yphilis, h uman
papilloma v irus, Chlamydia, or HIV m ust behave in a
responsible manner to see that the d isease is p roperly
treated and not passed to others. In fact, many of these
are lifelong chronic diseases and can be as potentially
devastating as HIV. If we are going to attempt to legislate
protectionism, should not these diseases also be included in
any proposed legislation? T o focus o nly on HIV is to
further stigmatize those citizens that struggle day to day
living with this disease. I truly believe that the vast
majority of HIV positive individuals act responsibly. To
single them out with this criminalization statute would be
an injustice and would, in fact, have a ne gative and
devastating impact upon our efforts to stop the spread of
HIV. Whenever I speak to people about HIV prevention, I
always stress the following: Only you can protect you. Your
partner may be ignorant of their HIV status. They may be in
denial of t heir status or they may not clearly disclose
t heir status. R egardless, the only way that you can b e
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absolutely sure of your safety is to protect yoursel". As
this statute is written, ignorance of your HIV status would
be the best defense. The key to prevention is education and
understanding, not additional stigma or dis crimirut on.
Therefo re , l et u s wor k t o e mpowe r a l l i nd i vi d ua l s ,
regardless of their H IV sta tus wi th the kno wledge and
strength of self to treat themselves and others with the
respect that we all deserve. Thank you.

SENATOR BOURNE: Thank you . Are there ques tions f o r
Mr. Land? Seeing no ne, t.hank you . Next testif er in
oppos l t l o n?

JOE HOAGBIN: Thank you. My name is Dr. Joe Hoagbin. I'm
assistant professor at t he University of Nebraska Medical
Center. I'm deputy director of the HIV clinic there.

SENATOR BOURNE: Could you spell your last n ame fc us,
D octor ?

JOE HOAGBIN: (Exhibit 29) Hoagbin, that's H-o-a-g-b-i-n.
And I j u s t wan t t o s t a r t o ut wi t h a comm e n t . I was i n
Washington, D.C. last week. They asked me to give a talk
there and it was really nice. I had to go through so ma ny
lines of security and it was such a pleasure to come o our
building here and not to have any security. And I thought,
it's not necessary in Neb raska. and I want to te 1 you
something, LB 377 is not necessary in Nebraska. At the HIV
clinic at t h e university, we care for about 90 percert of
those Nebraskans in care for HIV both at our clinic ir Omaha
and our outreach clinics at Grand Island and North P:atte.
And we f ee' we have a good understanding of the behaviors
and of our patients. We do not feel t his bill will do
anything for HIV prevention. It's been our experience that
HIV infected persons behave responsibly in t heir pe -sonal
interactions with o t he r s i nc l u d i n g t he i r sex ua l
interactions. HIV infected persons minimize risk to others
by being abstinent, by uszng safer sex reduced risk sexual
practices including condoms, or have sexual interactions
with ot.her posztzve persons. We do not feel that this
l eg i s l a t i o n wi l l de t er a so c i op a t h su c h a s S e n a t o r Kr u se ' s ,
a person that he was talking about. In addition, I w int to
tell you there have been some studies recently t hat ha ve
shown that di sclosure of HIV status really does not change
behaviors. S one can dzsclose status and still be involved
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in high risk behavior. In addition, there has been some
recent analyses of all the current HIV criminalization laws
in the United States. Of those 25 states, by Johns Hopkins
and Yale U niversity and it shows that the statute d o not
make any difference in HIV rates in those states. Moreover,
reviewing the 316 cases that were prosecuted through 2 0 02
and this was from when these laws were first started, almost
all the c ases c ould h ave b een prosecuted under non-HIV
specif c statutes because the al leged behavior by the
defendant was already illegal regardless of HIV exposure.
M oreover, most of thes e stat utes have been almos t
exclusively used a gainst minorities, sex workers, and
prisoners. Ne feel that HIV infection involves two people,
the HIV p ositive person and the HIV negative person. All
individuals must take p ersonal responsibility for t heir
health and w ell b e ing. In 2005 , persons who engage in
sexual intercourse without a con dom r un the risk of
acquiring HIV . This is why prevention education is so
important for our entire population as the face o f HIV is
changing with m ore w omen, minorities and older Nebraskans
becoming infected. Epidemics have always been a part of the
human experience from Black Death to leprosy to syphil's to
AIDS, medica epidemics cause fear and panic. Such fear and
p anic y i el d t o i n ev i t ab l e d i scr i m i n a ti o n a g a i n s t g r o u p s o f
i nd i v i d u a l s who b eco m e scap e g o at s f or a b i o l og i cal
micro-organism that c auses the illness. Syp hilis was not
d efea te d b y t he Con t a g i o u s D i se a s e s A c t b ut by pe n i c i l l i n .
AIDS wi l l be d e f e at e d b y i m p r o v e d e d u c a t i o n a n d p r e v e n t i on
efforts, improved testing, availability of care , and
adequate funding for care and medications.

SENATOR BOURNE: Thank you . Are there que stions for
D r. Hoagbin? Seeing none, thank you. Next testifier i n
o pposi t i o n? Ar e t h er e any ne ut r a l t est i f i e r s ? Sena t or
Kruse t o c l ose .

SENATOR KRUSE: T hank you, Mr. Chairman. F irst, I wan t to
underline what has already been said, that the great number
of HIV posit ve persons are very responsible and reckless
behav'or that we are considering here would not be something
they would do. I am also a strong supporter of NAP and like
Senator Chambers, am one of those out recruiting people to
get tested and so on so that's not the question b e fore us .
There have been a wi.ld array of actions imagined here. I
]ust would affirm that under this bill or anything else that
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I know, b e i n g H I V p o si t i v e i s no t a cr i me a n d i t wou l d no t
be. It is the reckless behavior that we are looking at. I
would grant that it's !'ard t.o prosecute. I said that in
opening. Senator F lood, the case that I gave would have
been prosecutable and last time I di.dn't want to extend the
committee's ti m e at thi s time but (l augh) w e had a
prosecutor here who said how that would happen. Becau se
there were two wi tnesses, one of them the ex-wife of this
m an who knew that he was HIV positive because he'd sa d s o
and because of the medication he was taking, they'd known it
over a iona time. That would be unusual. Again, it s the
important th ng is to make a statement o f pub lic pol' cy.
Inten t wa s m e n ti o n e d. Tha t wou l d k i l l t h e t h i ng . I wou l d ,
you know, make the thing useless because you' re not. go ng to
prove intent. Protection was mentioned. We cons dered
put t i n g t hat i n bu t we r e t o l d pr e t t y c l e ar l y t hat t he r e i s
no guaranteed protection. So that 's also a mis use of
thought. Wh at I come to and what I hopefully would come to
is that the public policy should be that reckless beliavior
is unacceptable. Some have said it doesn't happen. Well,
it does happen (laugh). And for those for whom it happens,
it is a horrible experience and seems to me we should apply
ourselves to it. Thank you.

SENATOR BOURNE: Thank you. Are there questions for S..rator
Kruse? Se e' ng none, thank you. Th a t w ill co nclude the
hear in g o n L B 3 7 7. Th ank you .

SENATOR CHAMBERS: Befo re we beg in, how many people are
going to speak in favor of LB 292 which Senator Bourne i s
bringing? One. How many are going to speak against? None.
How many neu t r a l ? Non e .

LB 2 92

SENATOR BOURNE: Thank you, Senator Chambers, members of the
Judiciary Committee. My name is Pat Bourne. I represent
the 8th Legislative District i n Oma ha, h ere to da; to
introduce LB 292. I introduce this bill on behalf of the
Attorney General's Office. The intent of this measure is to
streamline the process used by law enf orcement to obtain
evidence fr om comp anies based outside o f our st ate.
Curren t l y , i n a c r i mi n al i nv es t i ga t i on i nvo l v i ng an
out-of-state company, law enforcement must go throuql". the
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company's home state in order to obtain a search w arrant.
Under LB 292, any company that f iles a cer tificate to
conduct business in the state of Ne braska would have t o
agree to ac cept the se rvice of local search warrants. I
believe there is somebody here from the Attorney General' s
Office who ca n go into more detail as why this measure is
needed. Thank you. I' ll try to answer any question that
y ou may have .

SENATOR CHAMBERS: Any quest.ions of Senator Bourne? I see
n one. Thank you, Senator Bourne. And I return to you th e
awesome responsibility of chairing this committee.

SENATOR BOURNE: With you on the committee it is, indeed,
awesome.

SENATOR CHAMBERS: Tou c h e .

JEFF LUX: Good afternoon, Chairman Bourne, members o the
committee, my na me is Jeff Lux. Last name, L-u-x. 'm an
assistant attorney general here in the Neb raska A t torney
General's Office, speaking in support of LB 292. B 292
b asically allows the Ne braska law en forcement who ar e
looking for records or documents that are in possession of a
foreign corporation that is doing business in Nebraska. It
allows law enforcement to serve their agent with a sear ch
warrant for t hose d ocuments. This is not a consent to
search. It's a consent for them to receive service c our
search warrant. Basically by agreeing to have a certificate
of authority to co nduct business in t he state y ou' re
consenting to this t ype of pro cedure. It 's imp ortant
because one, it streamlines the process. We still hare the
s ame standards o probable cause but a different court i s
looking at the search warrant and it's being served here in
Nebraska as opposed to the home state of the company. It' s
important a so be cause o f a time co mponent. If we' re
looking for d ocuments especially doc uments that are
electronical' y stored records, the time factor is impo -tant.
If we need, say, an e-mail or if we need IP addresses :rom a
s erv i c e pro rider, say AOL. AOL onl y ke eps thei read
e-mails for twc days. They only keep their unread e -mails
for 28 days. If we' re trying to track someone down and all
we have is an IP address they only keep their IP add .esses
between 60 anc 90 days. So the time that it takes tc get a
search warrant in the current method sometimes can produce a
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loss of evidence. And depending on what service provider
you' re looking for, those are different amount of time that
they' re keep ng evidence that's e'ectronically stored. A nd
under federal law, if something is electronically stored
ex>dence you need a s e a rch war r a nt . A sub p oena won' t wor k .
So depend ng on whe ther you want information from cable,
satel™ te, nt ernet, wireless, pager, financial, credit
cards, this would h elp streamline that process. And all
sorts of crimes we are investigating, thefts, enticement of
children over t he In ternet, child pornography, forgeries,
identity thefts. So this bill I think i s important for
those reasons. And I'd entertain any questions.

SENATOR BOURNE: Thank yo u. Are the r e qu estions for
Mr. Lu x ? See i ng none , t han k yo u .

JEFF LUX: Th a n k y ou .

SENATOR BOURNE: Other testifiers in support? Testifiers in
opposi t i o n? Tes t i f i e r s neu t . r a l ? Cl o s i ng i s wa i v e d . Th at
will conclude the hea ring on LB 292 and the hearings for
t oday . Th a n k y o u .


